December 2021 Wts g lO ba l

WTS Global Financial Services
Infoletter

Editorial Tax developments affecting the international
Financial Services industry

DearMadam /DearSir,

we hope you may find interesting the latest version of the WTS Global Financial Services
Newsletter presenting taxation related news from 13 countries with a focus on the interna-
tional Financial Services industry.?

The following participantsin the WTS Global network contributed with a diverse range of FS
tax topics, e.g. CJEU case law, tax on credit institutions, WHT, VAT, taxation of crypto assets
and investment funds:

> Argentina - Rosso Alba & Rouges
> Austria-ICON

> Czech Republic-WTS Alfery

> Finland - Castrén & Snellman

- France - FIDAL

> Germany-WTS

> India - Dhruva Advisors LLP

> Ireland - Sabios

> Netherlands - WTS

- Poland - WTS Saja

> Slovenia-WTSTAXd.o.0.

- Sweden - Svalner Skatt & Transaktion
> Switzerland - WengerVieli AG

Thankyou very much foryourinterest.

Frankfurt, 15 December2021

With best regards,

RobertWelzel Steffen Gnutzmann

(T+49 691338456 80) (T+49403208 666 13)

1 1 The editors would very much like to thank their WTS colleague Amelie Inselmann for her valuable support.
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Hot topic Recent EU developments with respect to WHT

“...The Financial Services sector plays a critical role in any modern economy. The bundle of
institutions that make up an economy'’s financial system can be seen as ‘the brain of the
economy’, providing the bulk of the economy’s need for many functions...” (WTO, 2021)

When founding the EU based on the main objective of developing a common marketin
1957, theidea ofthe Financial Servicesindustry being the “brain” of the economy may well
have been one of the corner stones of the Union: for the first time everin history, several
nations worked together aiming to build a uniform capital market. Since then, the free
movement of capital has been one of the four fundamental freedoms of the EU and a key
component of perhaps the most successful integration effort of the European Union to date.

In numerous judgements, the European Court of Justice (CJEU) has beenruling in favor of
the development of a common capital market by rejecting tax legislation of the member
states, which limited the free movement of capital via “arbitrary discrimination or disquised
restriction” (Art. 65 para 3 TFEU). Through this jurisprudence, the CJEU has become one of the
driving forces of integration and of a level playing field for the Financial Services sector,
especially with regards to the fund industry.

National court decisionsin contrast to the free movement of capital

0n 23 0ctober 2020, the Dutch Supreme Court gave the final decision in the Koeln-Aktien-
fonds case.?The CJEU, inits decision C-156/17 - Koeln-Aktienfonds Deka dated 30 January
2020, had held that both resident as well as non-resident investment funds are principally
subject to the same requirements (here: shareholderand annual distribution require-
ments) for an exemption from Dutch WHT. Nevertheless, applying the requirements to
non-resident funds constitutes a restriction of the free movement of capitalifitis impossi-
ble or excessively difficult for them to meet the Dutch requirements. It was for the referring
Dutch Supreme Court to decide, whetherthe actual administrative processin practice
constitutes such an excessive burden.

Subsequently, the Dutch Supreme Courton 23 October 2020 found that, requiring the
non-residentinvestment fund to prove the Dutch shareholderrequirement and to calculate
a-complex-"“replacement payment” according to Dutch tax law is not an excessive burden
and thus no restriction of the free movement of capital. The Dutch Supreme Court's ap-
proach prevents most non-resident investment funds from the refund of Dutch WHT.

0n 24 June 2021, the Danish Supreme Court gave the final decisionin the Fidelity Case.>The
CJEU, inits decision C-480/16 - Fidelity Funds dated 21 June 2018, had held that an exemp-
tion from Danish WHT granted solely to funds resident in Denmark that fulfilled certain
criteria - most importantly a minimum distribution - was contrary to the free movement of
capital.

The Danish Supreme Courtinterpreted the CJEU ruling as stating that solely the residence
criteria was contrary to the free movement of capital. The WHT exemption did not have to
be granted to non-resident funds, if they did not meet the additional criteria, i.e. did not
make a minimum distribution. In practice, most non-resident investment funds could not
prove such minimum distribution and thus were unable to gain a refund of Danish WHT.

2 SeealsoWTS GlobalFS Infoletter # 20 of 15 March 2021.
3 3 SeealsoWTS GlobalFS Infoletter # 22 of 17 September 2021.
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National courtdecisionsin favor of the free movement of capital

In contrast to the above two restrictive decisions, there are national court decisions favor-
able forthe free movement of capitalin otherjurisdictions, e.g.in Spain.

0n 30July 2021, the Spanish High Court gave a ruling regarding a reduction of the tax rate
ondividendsto 1%, which was granted to funds resident in Spain, if they fulfilled certain
additional criteria, e.g. minimum capital, minimum number of investors. The Spanish High
Court held that not applying this tax rate reduction to regulated non-resident fund vehicles
would violate the free movement of capital. The funds in question were non-harmonized
AlFsresident in Germany. When examining the justification of the restriction, the court
conducts a comparability analysis. In essence, it holds that itis sufficient for a non-resident
AlFto be aregulated fund vehicle inits (EU) home jurisdictionin orderto be comparableto a
resident fund vehicle thatis entitled to the tax rate reduction. As the fund vehicles were reg-
ulated AIFs in Germany, it was concluded that they are comparable to resident fund vehicles
in scope of the Spanish tax rate reduction. The court held that comparability cannot be
assessed taking into consideration the Spanish domestic law.

AGopinion challenging the CJEU predence

On 6 May 2021, the Advocate General ("AG") Kokott delivered her opinionin the CJEU case
C-545/19 - "AEVN", regarding the WHT reclaim of a German requlated, open-ended contrac-
tualinvestment fund in Portugal. In this case, the fund complained that, under Portuguese
law, domestic funds are exempt from WHT on Portuguese dividends (instead, they are
charged quarterly with a stamp duty tax of 0.0025% on their net asset value), while foreign
funds have no option to be exempt from WHT on Portuguese dividends.

According to the AG opinion, the different tax treatment of domestic and foreign funds (NAV
taxvs. dividend WHT) is merely a difference in taxation technique that does notresultina
worse position for the foreign fund and thus does not constitute a restriction of the free
movement of capital. Moreover, any infringement of the free movement of capital would
bejustified because - according to the AG - the level of protection under the free movement
of capitalis lowerthan underthe otherthree fundamental freedoms.

The named AG opinion constitutes a particularly strong breach with the established juris-
prudence of the CJEU regarding the scope of the free movement of capital; academic
comments and objections have already been published in specialized literature.*

AGopinionsupporting the CJEU precedence

On 6 0October 2021, AG Saugmandsgaard Je gave hisopinionin CJEU case C-342/20-"A
SVPI", concerning a French fund in corporate legal form (a Real Estate Investment Company),
which was denied a tax exemptionin Finland because of its legal form; tax exemptionin
Finlandis only granted to foreign funds in contractual form. According to the AG opinion, the
link of the tax exemption to the legal form of a foreign fund constitutes a restriction of the
free movement of capital. The AG opinionisin line with the CJEU judgmentin the case
C-480/19,dated 29 April 2021 related to Finland and a Luxembourg incorporated invest-
ment fund (SICAV), where the CJEU held that the different treatment of foreign funds merely
on the basis of their legal formis not admissible under the free movement of capital.

4 4 Stoeber, European Taxation, issue 1-2022 (English); Stoeber, Der Betrieb, 2021, p. 2383 et seq. (German).
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Interestingly, atthe very end of his opinion dated 6 October 2021, AG Saugmandsgaard Oe
referstothe CJEU case C-156/17 dated 30 January 2020 - "Koeln-Aktienfonds Deka", clarify-
ing thatthe CJEU in that case did not establish a justification, when stating that the member
states were free to pass special tax regimes for collective investment vehicle. Instead,
member states have to use this autonomy within the established scope of the fundamental
freedoms, meaning that the adoption of such special tax regimes - especially their (admin-
istrative) requirements - must not constitute a restriction of the free movement of capital.
This explicit statementseemsto be addressed to the Dutch Supreme Court and its final
ruling dated 23 October 2020 in the Koeln-Aktienfonds Deka case, which - as described
above - takes an opposing view.

Conclusion

The above comparison reveals two opposing trends in national jurisprudence as well asin
AG opinions.The potential downside of this exchange of arguments concerns the free
movement of capital, the common capital market and thus the European Union's competi-
tiveness as a location for the Financial Services industry.

Inthe upcoming months, the CJEU will have several opportunities to clarify whetherits
long-standing jurisprudence in favor of the free movement of capital will continue to be a
driving force of integration. The opportunities are the upcoming CJEU judgementsin the
above described cases C-545/19 - "AEVN" (Portugal) and C-342/20 - "ASVPI" (Finland) as
well asthe case C-537/20 - "L Fund” (Germany).

However, as the above-described examples from national jurisprudence in the Nether-
lands, Denmark and Spain show, the free movement of capital in practice is ultimately
enforced on the national level: in national courts and pre-dominantly in national parlia-
ments passing tax legislation either by favoring the free movement of capital or by putting
it at a disadvantage.

If national legislators are not motivated by CJEU judgements to provide for a consistent
tax-legal environment for the common capital marketincluding investment fund vehicles
inthe European Union, itisultimately up to the European legislator to establish such a level
playing field.The EU Commission seems to be taking a first step into this direction; itis
currently reviewing the feedback received oniits initiative “New EU system for the avoid-
ance of double taxation and prevention of tax abuse in the field of withholding taxes"”; a
proposalforarespective directive is scheduled for 2022.

If you wish to discuss these topics, please contact:
WTS Germany, Frankfurt
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Argentina Tightening of the foreign exchange control framework, increase
of Corporate Income Tax, taxation of crypto currencies, &
Supreme Court decision oninterest deduction

1. Newresolution limiting transactions of dollardenominates securities
(GeneralResolution N0.907/21 of the ASEC)

In an attempt to reduce the drain of the Argentina Central Bank ("ACB") dollar reserves and
the continuous shortage of foreign currency, the Argentine Securities Exchange Commission
("ASEC") issued General Resolution No.907/21, which was published in the Official Gazette
on October 6,2021.Through this resolution, some new limitations on transactionsin dollar
denominated securities traded in Argentina - typically used by resident companies and
individuals to circumvent foreign exchange controls - were introduced.

This new measure comes in addition to many others, already existing, which generally
require (i) ACB approval foraccessing to the Argentine foreign exchange marketin orderto
exchange Argentine pesos for foreign currency either to save or to make transfer of funds
abroad, and (ii) Argentine exporters to bring back to the country their export proceeds.
Given such restrictions on many kind of cross border payments (i.e. dividends inclusive)
certain alternative methods have become a common standard practice in the Argentine
marketplace, like the exchange of pesos for dollar-denominated securities, which could be
cashed abroad in foreign currency.

The new rules further restrict such peso for dollar-denominated security transactions.
General Resolution No.907/21 in particular, set forth the following:

> Alimit of 50 thousand perweek, considering theirnominalvalue, in sales of securities
denominatedindollars andissued under Argentine law with settlementin foreign
currency (i.e.intremors of market value it means approximately USD 19 thousand per
week).

> Ordersto enterinto transactions in securities with settlementin foreign currency, orto
transfersecurities to or from foreign depositories may only be submitted if the following
conditions are met:

» (i) During the previous 30 calendar days, there were no sales transactions of securities
denominated and payable indollars, issued by the Republic of Argentina, under its
local law, with settlementin foreign currency; and

» (i) Acommitmentto not perform the transactions defined in point (i), from the mo-
mentinwhich the referred transactions are settled and for the following 30 consecu-
tive days, is assumed.

> The restrictions on the sale of securities denominated in dollars and issued under foreign
law with settlementin foreign currency are terminated.

2. ACB Communicationtightening the foreign exchange control framework
(Communication "A" 7340/2021 of the)

Inthe same veinthat the ASEC General Resolution No.907/21,0n 12 August 2021 the ACB
issued Communication "A" 7340/2021 ("Communication 7340"). The first restriction relates
totheimpairmentto pre pay imports of goods, in set case, during the next thirty days.
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Secondly, it prohibits the settlement of purchase and sale transactions of securities with
settlementin foreign currency through paymentin foreign currency cash, orthrough their
depositin custody accounts or accounts of third parties.

Additionally, Communication 7340 provides that securities purchase & sale transactions
settled in foreign currency (known as “cash with settlement”) must be paid by one of the
following mechanisms:

- Bytransfer of fundsto and from demand accounts held in the customer’'s name with local
financialinstitutions; or

> Against wire transfers on bank accounts in the customer’'s name with a foreign entity that
isnotincorporated in countries or territories where the Recommendations of the Finan-
cial Action Task Force do not apply, or do not sufficiently apply.

3. Reform of corporateincome taxrates (law No. 27,630, published inthe Argentine
Official GazetteonJune 16,2021)

This law includes amendments to the Income Tax Law (“ITL") in relation to corporate income
tax rates applicable for fiscal years beginning on or after 1 January 2021, inclusive. The new
regimeincorporates a scale of rates with three differentiated brackets according to the
level of accumulated taxable net profit. With progressive criteria, it was established the

following:®

Net Income from Fixed Amount ApplicableTaxrate  Taxratein excess of
0-5,000,000 0 25% 0
5,000,000-50,000,000 1,250,000 30% 5,000,000
50,000,000 - onwards 14,750,000 35% 50,000,000

These amounts will be updated considering the annual variation of the Consumer Price
Index, published by the Argentine Census Bureau.

Inall cases, the distributed dividends will be subject to a 7% tax rate. In this respect, please
note thatsuch taxrate is lower than the 10% cap for the taxation on dividends in the source
jurisdiction, generally established in most Double Tax Conventions entered by the Republic
of Argentina (15% in the case of the France-Argentina tax treaty).

4. New law to encourage savings and security transactionsin local currency

Inthe previous context of limited dollar reserves atthe ACB, the Argentine government
enacted Law 27,638, published in the Argentine Official Gazette on August 4,2021. This law
introduces exemptionsin the Income Tax and the Personal Property Tax, in order to encour-
age savings and security transactions denominated in local currency (Argentine pesos) orin
setdomesticinvestments.

7 5 Allthe amounts of the table are denominated in Argentina pesos (1 USD = 100,25 ARS).
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> Income Tax (“IT"):
The exemption established by the ITL for certain kinds of interest is extended to interest
payments resulting from the placement of funds through financial instruments issued in
Argentine pesos, destined to promote productive investments, as defined in Decree No.
621/2021.

> Personal Property Tax (“"PPT"):
Certain financialinstruments issued in Argentine pesos, are exempted from the PPT.
Among theinstruments exempted are the following:

(a) corporate bonds issued in accordance to Section 36 of the Argentine Corporate Bonds
Law;

(b) financialinstruments destined to promote productive investments, as defined in
Decree No0.621/2021 and

(c) units or shares of mutual funds and financial trusts that (i) have been issued through a
public offering authorized by the Argentine Securities Exchange Commission and (ii)
whose underlying assets are comprised, at least, by a 75% of financial instruments
mentioned above.

Inturn, as mentioned above, the Decree No. 621/2021 sets forth the criteria to define the
financialinstrumentsincluded in those exemptions. Accordingly, it defines the term produc-
tive investments as the direct orindirect investmentin productive, real estate and/or
infrastructure projects for different economic activities in the goods and services production
sectors, such as agriculture, livestock, forestry, real estate, telecommunications, energy,
logistics, fishing, science and applied research, among others.

5. Decree ontaxation of crypto currencies (Decree No.796/21,
issued on November17,2021)

The Argentine Federal Government decided to include crypto currency transactions among
those covered by the Tax on Credits and Debits in Bank Accounts (“TCDBA").The TCDBAis a
federaltax withheld by Argentine banks and othersavings and paymentinstitutions. It
applies on any funds deposited that are either withdrawn or transferred from checking or
savings accounts. The taxable base isthe amount withdrawn or transferred, and the general
taxrateis 0.6% on both debits and credits in bank accounts, or 1.2% on other set taxable
events (e.g. organized systems of payments aimed at avoiding the use of local bank ac-
counts), with limited exemptions.

Inorderto tax crypto currency transactions, through Decree No. 796/21 an additional
paragraph was added to Section 10 of the Annex to Decree No.380/01, which provides for
the TCDBA exemptions. In fact, this new paragraph establishes that the exemptions of the
TCDBAshallnotbe applicable to the movement of funds related to the purchase, sale,
exchange, trading and/or any other transaction on crypto assets, crypto currencies, digital
currencies, orsimilarinstruments.
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6. Argentine Supreme Court (“ASC") ruling oninterest deductionin the context of lever-
aged buyouts (ruling “INCS.A.", issued on July 15,2021)

This ruling addresses the possibility of a Company to deduct from its CIT, interest derived
from a debt contracted through the issuance of corporate bonds, when such debtis applied
tothe purchase of the shares of a third company. In fact, this was a case related to "lever-
aged buyouts”, foritimplies the acquisition of a company using a significant amount of
borrowed money to pay the purchase price, followed by the use of such indebtednessin the
operating business of the acquired company.

Inthisregard, the ASCdecided to challenge the tax deduction of those financing interests.
The highest court understood that - in this case - the issuance of corporate bonds was not
destined at refinancing liabilities from productive activities that generate taxable profits,
but at sustaining leverage, i.e., the purchase of a company taking debt, and then to absorb it
and attribute the debt to the target company.

Therefore, according to the ASC, such interestis not deductible sinceitis notrelated to
economic events taxed by the IT, and such relationis required by the ITLin orderto allow any
ITdeduction.

If you wish to discuss these topics, please contact:
Rosso Alba & Rougeés, Buenos Aires
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Austria

10

Draft bill on new Austrian tax regime for crypto
currencies published

Atthe beginning of November 2021, the Austrian Ministry of Finance published a draft bill
onthe eco-social tax reform 2022 which includes new rules for the taxation ofincome from
crypto currencies. Inthe following, please find an overview of the mostimportant changes.

The new rules are setto come into force on 1 March 2022 and will integrate “income from
crypto currencies” into the existing regime for the taxation of income from capital invest-
ment. Income from crypto currencies willinclude “income from investmentin crypto
currencies” (i.e. fruits like interestincome from crypto currencies, airdrops, bounties,
staking) and “income from capital gains from crypto currencies” (e.g. sale, exchange for
services / goods including fiat money).

Taxation of crypto currencies acquired before 1 March 2021

Crypto currencies acquired before 1 March 2021 will be treated as “old stock” and will
continue to be subject to the currently existing rules, where capital gains from crypto
currencies are taxed at the progressive tax rate (max. 55%) as "otherincome” if - upon
realization of the gain - the related assets have been held for less than a year. As any old
stockwill be held forone year orlonger as soon as the new regime enters into force, capital
gainsrealized after 1 March 2021 will be tax exempt.

Income from crypto currencies (new stock)

Crypto currencies acquired after 28 February 2021 will be treated as “new stock” and will be
subjectto the new rules. As of 1 March 2022, income from new stock of crypto currencies
shall be subjectto the specialincome taxrate of 27.5% provided that the underlying
contractis based on a public offeringin legal and factual terms. Pursuant to the new rules,
swaps between crypto currencies will be tax-exempt, however the original acquisition
costs must be carried forward. The new regulation will further introduce the possibility to
offset losses from the sale of crypto currencies with otherincome from capital assets, which
are also subjectto the special tax rate (e.g. dividend income, capital gains from stocks,
investment funds and derivatives, however not interest related to a savings account) within
the same tax year. Losses must not be forwarded to other periods.

According to the draft bill, income from crypto lending and the contribution of crypto
currencies to staking pools will constitute interestincome from crypto currencies and the
progressive tax rate of up to 55% will apply. Airdrops, bounties and staking will not consti-
tute interestincome from crypto currencies. These rewards will only be taxed upon a
realization ofagain(e.qg.sale).

Withholding tax obligation

The new rules willintroduce a withholding tax obligation for domestic debtors and service
providers (e.g. crypto exchanges) as of 31 December 2022. The tax must be withheld when
income from crypto currencies s paid out or credited, provided that the underlying contrac-
tualrelationship is based on a public offering in legal and factual terms.
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International aspects

As of 1 March 2022, crypto currencies that fallunder the new rules (new stock) will be
subject to the rules on exit taxation. In the case of a limitation of Austria’s taxing right (e.g.
inthe case of a relocation of the taxpayer abroad), the accumulated hidden reserves will be
subjectto taxin Austria. In case of a relocation within the EU / EEA, a postponement of the
tax paymentis possible. For taxpayers who have accumulated high gains with new stock
(acquired after 28 Feburary 2021), the new rules will inevitably lead to a tax liability. This
could be avoided by relocating from Austria before 1 March 2022, as until then no exit tax
regime appliesto cryptocurrencies classified as otherincome.

Exchange of information on crypto currencies

In connection with the new rules regarding income from cryptocurrencies, itis important to
keepin mind the development of the automatic exchange of information at EU level. The
European Commission is currently working on a directive for the automatic exchange of
information on crypto currencies and e-money. With the 7th revision of the Directive on
Administrative Cooperation (DAC8), the exchange of information is currently planned to
become mandatory as 0f 2022/ 23. In practice, this will mean that crypto brokers and
exchanges will have to provide tax authorities with data on their customer’s transactions.

Conclusion

The new classification of crypto currencies underincome from capital investments should
be welcomed for reasons of legal certainty and represents an about-face regarding the
existing rules. However, some points remain unclear. For example, both the draft billand
the accompanying explanations lack clarity on the treatment of non-fungible tokens
("NFT") and do not provide a definite categorization of the popularinvestment forms of
“Liquidity Mining" and “Yield Farming".

If you wish to discuss this topic, please contact:
ICON Wirtschaftstreuhand GmbH, Linz
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Czech Republic

-

12

Acton Investment Companies and Investment Funds & Green Tax

1. ActonlInvestment Companiesand Investment Funds

The mostimportant changes made by amendment to the Act of 2021 are compared to the
previous year below.

Investment fund with legal personality

The Act was broadened by a new provision concerning an investment fund's board of
directors, whereby the investment fund's board of directors with legal personality may be
only one member, and its member can only be a legal entity, provided that the investment
fund with legal personality is not a self-governing investment fund.

Joint stock company with variable share capital

The statutory director of a joint-stock company with variable share capital, whichis an
investment fund, no longer has fullmanagement and therefore does not determine the
basicfocus of business management. The general meeting of a joint-stock company with
variable share capital now does not elect or dismiss the statutory director nor approve his/
her contracts or changes to that contract. Furthermore, the provision authorizing the legal
entity to become a statutory director was removed if the conditions for membership of the
Board of Directors are met.

Inthe event that the same person wishes to fillmore than one senior position in the same
fund or company, a new consent from the Czech National Bank to perform anothersenior
positionis notrequiredifthe Czech National Bank has already granted one permit.

2. GreenTax
Reduction of supportforsolar power plants

Thanks to the photovoltaicboom of 2009 and 2010, purchase prices have increased several
times over a period of time. For this reason, the government of the Czech Republic has
decided toreduce supportforsolar power plants to a minimum level within the range set
by the European Commission. Theyield percentage is thus to be reduced from 8.4% to 6.3%.
The main reason was the disparity between the support of solar power plants and their
sharein electricity generation, as they account for only 2%.

Electricity tax

Taxpayers are obliged to pay a tax on electricity from renewable sources from 1 January
2016, whenthe law that abolished the exemption of environmentally friendly electricity
from the electricity tax came into force. The obligation to pay an electricity tax applies to
production plants with aninstalled capacity of over 30 kWp whose production meets their
consumption. Technological consumption is not subject to the tax.

Ataxreturn must be filed monthly. It is necessary to register for the tax at the locally respon-
sible customs office, based on the address of the manufacturer's registered office. However,
if the manufactureris not a payer by law, he/she is not obliged to register; if registered, he/
she must file a zero tax return on a monthly basis.
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Subsidies

New projects are no longer eligible for operational subsidies but are entitled to other forms
of assistance. Above all, they can apply for an investment grant under the New Green
Savings Program.When transferring ownership of a photovoltaic power plant, the new
operatormust apply fora new license and the previous owner must annul the original
license. Unless the technical conditions under which the original license was granted
change, the amount of support remains the same. The new operator loses the right to said
supportwhenthe previous license expires and, at the same time, a new one is notissued.

If you wish to discuss these topics, please contact:
WTS Alfery s.r.o., Prague
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Finland Advocate General Opinion (CJEU C-342/20) - Finnish tax exemp-
tion criteria designed for contractual funds qualifies as a restric-
ﬂ tion on free movement of capital

On 6 0October 2021, the Advocate Generalissued its opinion (Opinion) on Finnish CJEU case
C-342/20 and stated that the Finnish tax exemption criteria designed only for contractual
funds qualifies as a restriction on free movement of capital.

The case concerns the Finnish tax criteria for the exemption from WHT designed for collec-
tive investment schemes in contractual form (like Lux FCPs). The Finnish WHT reclaimin
question was launched by a French fund in corporate legal form (a French real estate
investment company SCSPI, société civile de placementimmobilier a capital variable) for
the WHTyear2020.The essence of the case is whether the corporate form fund must be
treated comparable to a Finnish contractual fund notwithstandingits legal form.

The Finnish tax exemption criteria for investment funds were revised by a legislative
change from the beginning of 2020. Pursuant to the in-force tax exemption criteria set out
insection 20 a § of the Income Tax Act, only contractualinvestment funds can be regarded
taxexemptin Finland. Inthe case at hand, the Finnish administrative courtrequests a
preliminary ruling from the CJEU to determine whether the Finnish tax exemption criteria
only applicable to contractual fundsis discriminatory under the EU law.

The AG Opinion clearly states that a French open-ended corporate form investment fund
should be considered comparable to a Finnish open-ended contractual investment fund for
Finnish income tax purposes notwithstanding the difference in theirlegal form.

The AG Opinionisinline with the previous case law of the CJEU and follows established WHT
related jurisprudence. Previously this year, the CJEU issued a ruling C-480/19 that assessed
the taxation of a Finnish unitholderin a foreign corporate form fund. The CJEU ruled that the
income received by a foreign corporate fund should not be treated differently from the
income received by a Finnish contractual fund for Finnish income tax purposes, because the
two fund types were in a comparable position despite their different legal forms.

Itis expected thatthe upcomingruling of the CJEU in the case C-342/20 may have a signifi-
cantimpact onthe taxtreatment of foreign investment funds not established in contractual
form.The Finnish courts decided to postpone their decisions on several pending cases and
waitforthe CJEU to issueitsruling in the matter. Depending on the resolution of the CJEU,
the Finnish tax legislation may need to be revised.

Changesto the Finnishinterest deduction limitation rules

The Finnish Ministry of Finance issued a government proposal on changes to the Finnish
interest deduction limitation rules. The changes proposed concern the balance sheet
exemption, the exemption oninfrastructure projects and the right to deduct netinterest
expenses belonging to the income basket of otherincome. The proposed changes would
tighten the scope of the Finnish interest deduction rules.
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Balance sheet exemption

The currentinterest deduction rulesinclude a balance sheet exemption. The deduction
limitations are notapplied ifthe company provides a clarification that the ratio of the

company's equityin the confirmed financial statements is higher or equal to the corre-
sponding ratio inthe consolidated group level balance sheet at the end of the tax year.

Conditions forthe balance sheet exemption are now planned to be tightened. The aim of
the changesisto limit the possibility to transferincome outside Finland's taxing territory by
using the balance sheet exemption in capital investment structures and other correspond-
ing structures. The possibility to use the balance sheet exemption would be limitedin
situations, where a party owning a significant stake in the company has financed the
company. Inthese situations, the group balance used for the basis of the balance sheet
exemption would be adjusted so that the shareholder loan would be considered as equity
capital. Ownership of 10% would be considered as a significant ownership. The law would
alsorequire thatthe taxpayer's financial statements and consolidated financial statements,
which are used as a basis for the balance sheet exemption, should be audited.

Otherchanges proposed

The interest deduction changes concerning infrastructure projects and the otherincome
basket can be summarized as follows.

> The government proposalincludes a proposalto broaden the scope of the current
exemption oninfrastructure projects so that the exemption will also cover publicinfra-
structure entities. In the future, the interest deduction limitation rules would not be
appliedto publicinfrastructure entities that are responsible for the execution or mainte-
nance of infrastructure.

> Companies covered by the infrastructure exemption would be allowed to deduct net
interest expensesincurred before 2020in 2020 -2022.

> The proposal alsoincludes a clarification to the deduction rights of entities from which
the income basket of otherincome was removed as a result of the income tax basket
reform that came into effect at the beginning 0f 2020. Itis proposed that these entities
may in the future deduct from their business income the non-deductible netinterest
expenses accrued inthe otherincome basket during the tax year2019.

The law isintendedto comeinto effecton 1January 2022.The changesto the balance sheet
exemption would apply to the 2022 taxation for the first time. Changes in the infrastructure
exemption and tothe deductionright of non-deductible netinterest expenses of the other
income basketwould be applied retroactively already for the tax year 2020.

If you wish to discuss these topics, please contact:
Castrén & Snellman, Helsinki
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Amendment to the option for VAT for banking and
financial services

The draft of French Budget Bill for 2022 proposes to facilitate the election for VAT taxation of
banking and financialin order to make French Funds Managers more competitive asfrom 1
January 2022. Nevertheless, the current wording of the draft bill leaves it unclear as to what
extent French fund management companies will be able to benefit from the amendment.

Reminder of the provision currently applicable

According to the presentversion of Article 260 B of the French Tax Code (“FTC"), taxable
persons are allowed to opt for VAT for a number of banking and financial services, exempt-
ed underArticle 261 C1 of the FTC. If exercised, the option mandatorily covers all eligible
activities, including fund management, i.e. all financial activities which are not expressly
excluded (Article 260 C of the FTC). In other words, the provision is an all-in option under
whichitis not permitted to apply VAT to only one orsome of the eligible services.

The formal condition to benefit from the optionis a formal letter to be sent to the compe-
tenttax office. The option is effective as from the 1st day of the following month and covers
a five-year-period.

What changesifthe draft BudgetBillis passed?

Asfrom 1stJanuary 2022, Article 260 B of the FTCshould be amended in order to provide
that taxable persons who opt will be able to apply VAT “only to the chosen transaction”.
Accordingly, the option will no longer be global (i.e. covering all eligible financial activities)
butitwill be possible to optfora limited scope of operations.

Taxable persons may eventually decide whetherto opt or not, by taking into account, for
each operation concerned, subsequent potential outcomes and consequently improve/
reduce their VATimpacts. No changes to the formal requirements are envisaged.

Outstanding questions

In principle, an option per “investment fund” will be allowed under the revised provision. If so,
this would notably enable to make a choice depending on the recovery rights of the recipient
andto optsolely when management fees are invoiced to a fund with VAT deduction rights.

However, the revised provision is not clear. As per the draft itself, the main purpose of this
amendmentisintroducing more flexible conditions to opt for VAT in order to strengthen the
attractiveness of France with regards to financial services activities. Inthese terms, an
option perfund would be highly welcomed, insofar as itis comparable to what already
exists in other EU countries.

Inthe coming days, we should have the final version of the Bill of Finances for 2022 and the
official comments from the French Tax Doctrine. AVAT option depending on the ability of the
fund to deduct VAT could be implemented in France.

If you wish to discuss this topic, please contact:
Fidal, Paris
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Germany Impact of recent Coalition Agreement on the Financial
. Services industry

0On 25 November, the upcoming German government coalition revealed its political vision
for Germany inthe upcoming 4 years by presenting the coalition agreement. The agree-
W-l-s mentis generally good news for the international Financial Services industry, the new

government proclaims the importance of the common capital market within the EU and
aimsto complete the banking union. The agreement is dominated by the idea of digitiza-
tion and modernization but also emphasizes the importance of countering tax evasion and
improper market practices.

—_—

Projects of the new governmentinclude - among others - the following:

> Issuing of electronic/ crypto stocks
SinceJune 2021, Germany is allowing the introduction of digital securities (fund units and
bonds) and crypto securities (bonds only, fund units to follow soon).® The respective rules
shall be extended to equity assets.

> Facilitation of IPOs, including the issuance of dual class shares

> Extension oftax reporting obligations under DAC6 to national arrangements

> Preventimproper use of dividend-arbitrage, esp. via blockchain technology andin-
creased exchange of information between regulatory and tax authorities

- Thefocus on digitized and streamlined administrative procedures as well as the combat
againsttax fraud - especially related to WHT on dividends - isin line with previous
projects of streamlining WHT reclaims procedures.’

> Extension of WHT on German sourced income (adjustment of DTTs) and extension of
interest barrier (interest rate barrier)

-> Make Germany the “leading location for sustainable financing” and increase issuing of
green bonds while phasing out public financial investments that contradict the goal of
climate neutrality

- Reorganization of retirementfinancing

> The government plansto introduce (public) capital based German pension insurance
with 10 bn Euro annually, to be invested in the capital market with the purpose of gaining
additional funds for retirement payments.

> Creating a European reinsurance for national deposit guarantee schemes (contributions
strictly differentiated according to risk and under the condition of further reduction of risk
inbank balance sheets)

The new government also emphasizes that it will play an active role in the implementation
of global minimum taxation.

The agreement contains many projects related to climate protection, infrastructure and
digitization which cannot solely be financed by the government. It can be expected that
otherinvestors will be engaged in financing respective projects - which might be a chance
forthe FSindustry.

6 SeealsoWTS GlobalFS Infoletter# 21 of 15June 2021 and # 22 of 17 September 2021.
17 7 SeealsoWTS Global FS Infoletter # 21 of 15 June 2021
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New CFCrules applicablein 2022

InJune 2021, Germany passed revised CFC rules to transpose the EU Anti Tax Avoidance
Directive (ATAD) into national law.8 The new rules will be applicable from 1 January 2022
and might especially have an impact on Private Equity structures but are also relevant to
(international) investment funds with German investors.

Investment funds as CFC entities

Aninvestment fund subject to the German Investment Tax Act (GITA) is - similar to the
previous German CFCregime - usually not considered a CFC. Exceptionally, an investment
fund might classify as a CFCif more than 50% of the interestin the fund is held by a German
taxpayer (and the fund investor's - German or non-German - affiliates) and if more than one
third of the transactions underlying the income of the fund are conducted with the German
taxpayer (orits affiliates). This new exception might be relevant for AlFs with German
investors holding a controlling stake.

Blocker function of investment funds

Under previous CFCrules, aninvestment fund shielded against allocation of passive income
fromthe fund's CFCsubsidiaries to the German investor. According to the revised CFCrules,
the blocker function only remains for investment funds that are not controlled by a German
taxpayer (and its affiliates). If a German taxpayer (together with affiliates) holds more than
50% of the interest of an investment fund, passive income from subordinate CFCs will be
allocated - on a pro rata basis - to the German investor. This legislative change might affect
e.g.a controlling Germaninvestorin a fund vehicle thatinvests in target companies holding
debtinstruments. Low taxed interestincome of the target companies will be allocated
directly to the German investor. In contrast, if the fund vehicle receives the interestincome
directly and notvia a target company, adverse investor taxation under CFC rules can be
avoided.

Impact of revised control concept

The concept of control has been overhauled under the new CFCrules; an entity is controlled
if 3 German taxpayer together with affiliates (under the old regime: together with other
German tax payers) holds more than 50% of the entity's capital or voting rights or is entitled
to more than 50% of the entity’'s profits or liquidation proceeds. As the control concept
includes profit entitlement as the main criterion, debtinstruments might also convey a
controlling positionto their holder, e.g. a certificate of a securitization company.

Afurtherimportant change affects investments via partnerships. According to the new CFC
rules, itis assumed thatthe partners of a partnership generally actin concert and therefore
are treated as affiliates. Thus, if a majority interest in a target company is held by a partner-
ship (fund vehicle) with a German taxpayer as a partner - even if the German partner only
holds a minority interestin the partnership, the target company is considered to qualify as
“controlled” underthe new German CFC rules. The German taxpayer may prove that the
partners-infact-did notactin concert. However, it is currently unclear how this burden of
proofshall be fulfilled. The assumption of control for partners of a partnership might affect
especially Private Equity funds in the legal form of a partnership (e.g. Luxembourg SCS) or
making investments via a partnership.

8 SeealsoWTS Global FS Infoletter # 21 of 15 June 2021.



December2021

wtsglobal

WTS Global Financial Services

19

Dividends as (potential) passiveincome

Animportant change affects entities qualifying as CFCs and their equity investments. In
contrastto the old rules, under the new CFC rules dividends might be passive income and
thus allocated to the German investor. Predominantly, this change affects portfolio invest-
ments, i.e.dividends received from target companies in which the CFC holds lessthan 10%
of the (target company's) capital. Further, the new CFC rules transfer the so-called corre-
spondence principle to the taxation of CFCs; this means that - in general - dividends are
passive income (and thus allocated to the German investor) if the dividend payment
reduced the target company'sincome.

Introduction of check the box for partnershipsin Germany

InJune 2021 and for the first time ever, Germany introduced the possibility for partnerships
to checkthe box and opt for (opaque) taxation like an entity in corporate legal form.The
new rules will be applicable from 1 January 2022.The check the box regime might be
interesting for (German) AlFs.

Traditionally, German AlFs and their investors - depending on investment strategy and
entity structure - could chose to either be structured in corporate or contractual legal form
and thus be subject to the opaque taxation rules forinvestment funds under GITA or be
structured as a partnership and be subject to pass-through taxation under general tax rules.
With the new check the box regime, Germany now offers a third potential taxation regime
for AlFs structured as a partnership: to opt for opaque corporate taxation. The main benefit
of corporate income taxation isthe intercorporate privilege / participation exemption:
capital gains from equity are 95% tax exempt, dividends are 95% tax exempt if the opting
entity holds more than 10% of the (target company's) capital.

Itisadvisable to evaluate on a case-by-case basis whether the advantage, e.g. the intercor-
porate privilege, outweighs potential disadvantages, e.g. additional local trade tax (Gew-
erbesteuer).The evaluation includes - among others - the following factors:

> Investortype (corporate entity, tax exempt corporate entity, private person etc.)
- Assettypes

> Thresholdsin equity investments

> Scope of business activity.

The new checkthe box regime is available for foreign partnerships as well; however,
depending on the entity's tax statusinits home jurisdiction: if the partnership opted for oris
anyway subject to corporate income taxation inits home jurisdiction, the partnership may
opt for corporate income taxationin Germany. If on the other hand the partnership is
transparent forincome tax purposesinits home jurisdiction, it cannot opt for corporate
income taxation in Germany. This latter condition aims at preventing the creation of artifi-
cial hybrid structures.

Besidesthe above described options, the check the box regime is of little relevance for the
taxation of investment funds:
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- partnershipsthat opt for corporate income taxation cannot qualify as investment funds
from a German tax law perspective

Robert Welzel > investment fundsin the legal form of a partnership cannot optfor corporate income
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> interestin partnerships that opt for corporate income taxation are notinscope of the
partial release (Teilfreistellung, sec. 20 GITA) for equity / mixed investment funds under
Chapter-2 of GITA

> aninterestin a partnership that opts for corporate income taxation does not qualify as a
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T+49 40 3208 666 13 share in a corporation for the purposes of the tax rules governing the investment require-
ments (sec. 26 GITA) and for the calculation of the Equity Gain (Aktiengewinn, sec. 48
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Taxation of Dividend income

Background

Underthe erstwhile Dividend Distribution Tax ('DDT') [i.e. priorto 1 April 2020], taxes on
dividend were to be paid by the dividend distributing company at 15% (plus applicable
surcharge and cess) and the dividend income was exempt from taxation in the hands of the
recipientshareholders. However, resident non-corporate taxpayers were subjectto an
additional tax at 10% (plus applicable surcharge and cess) on dividends received in excess
of INR 1 million.

With effect from 1 April 2020, DDT has been abolished, consequently, dividend income will
be taxed inthe hands of the recipient shareholder at applicable tax rates.

Taxability inthe hands of non-residentshareholder

As perthe Indian domesticincome-tax laws, dividend income from shares of an Indian
company issubjecttotaxat 20% (plus applicable surcharge and cess)’. Further, as per the
provisions of the Indian domesticincome-tax laws, where India has entered into a tax
treaty with another country, the provisions of the tax treaty shall apply to the extent they
are more beneficial [subject to availability of a Tax Residency Certificate (‘TRC') and Form
10F°].Where the non-resident obtains a Tax Residency Certificate of the home country, the
benefits underthe DTAAshall be available.!

Further, the Indian Company shall be required to levy WHT at 20% plus applicable surcharge
and cess (i.e.rate in Indian domestic tax law) or tax treaty whicheveris beneficial.

Itisimperative to note that protocol to certain tax treaties which India has entered into
(such asIndia-France tax treaty or India-Netherlands tax treaty), has a Most Favored Nation
("MFN') clause which states that if India enters into a tax treaty on a later date with a third
country, whichis an Organisation for Economic Co-operation and Development ('OECD')
member, providing a beneficial rate of tax or restrictive scope for taxation of dividends,
interest and royalties, asimilar benefitshould be accorded to the subject tax treaty (i.e. tax
treaty with France or Netherlands).

Some Indian tax treaties with OECD member countries such as Slovenia, Lithuania and
Colombia provide for a lower withholding tax rate of 5% for dividend taxation (subject to
conditions). However, these countries were not OECD members when the respective tax
treaties were entered into by India but became OECD members only at a later date.

Inthis regard, the tax authorities in India may contend that the MFN clause should be
available only if the country with which India enters into a tax treaty was an OECD member
atthe time of execution of the subject tax treaty (i.e. India-France or India-Netherlands tax
treaty).

9 Provided the non-residentshareholder does not have permanent establishmentin India
10 Information in Form 10F may not be required to be submitted where

11 Subjectto MLl and GAAR - MLI stands for Multilateral Convention to Implement DTAA Related Measures to Prevent Base Erosion and
Profit Shifting. India-Singapore DTAA has to be read along with the provisions of MLI. Article 7 of the MLI state that the benefit under the
DTAAshallnotbe granted ifitis reasonable to conclude that obtaining that benefit was one of the principal purposes of any
arrangement or transaction that resulted directly orindirectly in that benefit.

GAAR stands for General Anti-Avoidance Rule under the Indian domestic law. As per GAAR provisions, the benefit under the DTAA can
denied ifthe main purpose of an arrangement is to obtain tax benefit.
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Inthis context, recently, a CourtinIndia has ruled in favour of non-resident tax payers and
granted a 5% WHT rate under the MFN clause of India-Netherlands tax treaty applying the
principle of parity. Further, on the contention that the third country should be an OECD
member ‘atthe time of execution’ of the subject tax treaty, the Court held that the term
used inthe MFN clause describes the state of affairs at the time of claiming the tax treaty
benefits and not necessarily at the time of execution of the tax treaty.

Tax withheld ata higherrate

Where taxes are withheld by an Indian company at a higherrate, the non-resident share-
holder (otherthan a Foreign Portfolio Investor) may explore the option of applying to the
Indianincome-tax authorities for a lower WHT certificate. Typically, the Indian company
would levy WHT at the rate prescribed in the WHT certificate (issued by the income-tax
authorities).

However, in case the Indian company levies WHT at a higher tax rate, the non-resident
shareholder can claim the excess taxes withheld as a refund by filing an income-tax return
Meet Mehta inIndia.
meet.mehta@
dhruvaadvisors.com If you wish to discuss this topic, please contact:
T+9122 6108 1995 Dhruva Advisors LLP, Mumbai
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Ireland The Taxation of crypto currency in Ireland
As more crypto currencies are brought to market and their attractiveness as an asset class
I | broadens (despite their wild volatility swings in value), the taxation consequences of same

takes onincreasingimportance, particularly as moreindividuals / entities find themselves
potentially exposed to taxation on returns on such investments. Here we look at the
fundamentals of the Irish regime and the opportunities for tax planning efficiencies.

1. Capital Gainstaxtreatment

Quite simply, Ireland does not have any special tax rules in the context at hand. Ifa gainis
made, then such gain will be taxed at normal Irish CGT rates. Importantly, if a lossis made on
a crypto currency, this loss will be available for offset against other gains.

Gains made by non-Irish domiciled individuals

Whilst this article does not set out to dive into the common law concept of domicile, an
individual without historic ties from birth (and proposed future business and personal ties)
inlreland will be deemed to be non-domiciled in Ireland. The benefits of this conceptin
relation to crypto currencies are potentially immense. In short, any crypto currency sold
outside of Ireland (as a non-Irish situate asset), with any gain made onsame notbeing
remitted into Ireland will be entirely tax exempt, notwithstanding that the individual may
wellbe anlrish resident. Benefits potentially also accrue where under any DTA the gain may
have been madein aforeign country (which does tax crypto currency gains) but the taxing
rightsinrelationto same fall to Ireland.

Taxpavers should avoid using any Irish brokerage service and bank accounts to hold any
crypto currency orto receive the proceeds from any sale of the crypto currency.

2. Income tax treatment

Individuals accepting crypto currency as payment as part of the course of their trade are
required to calculate their taxable profits using exactly the same rules and norms as those
individuals who receive fiat money as aremuneration. In short, Ireland has no special rules
/ provisions in relation to the utilization of crypto currency by individuals in the course of
theirtrade.

3. CorporationTax treatment

Companies utilizing crypto currencies, akin to individuals, suffer no prejudice arising from
same. The taxable profits of the business being calculated in exactly the same manner as
they would were crypto currencies not a consideration. The same accounting norms and
considerations as to when taxable profits arise will apply.

4, VAT treatment

In keeping with the CJEU Hedqvist case (C-264/14 dated 22.10.2015), crypto currencies
have been held to be functional currencies and are exempt from VAT in accordance with
Ireland’'s domestic VAT legislation.

Afurther VAT exemption treatment applies to entities buying and selling crypto currencies
intheir capacity as a principal. As such, the operation of such financial services is exempt.
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Supplying goods and services and accepting paymentin crypto currency

The taxable amount for the purposes of calculating VAT will be the EURO equivalent at the
time of supply - of course, the timing of supply being driven by directives and national
legislation. This does from time-to-time present value opportunities (in much the same
way that foreign exchange movements do) in that anticipated crypto currency valuation
swings can be utilized where there is a delay between the physical delivery of goods and
services and the timing of supply of such goods and services for VAT purposes.

Data mining

The act of data mining for crypto currency is outside of the scope of VAT from an Irish per-
spectiveinthatitisnotheld to be an economicactivity for VAT purposes.

5. Employmentincome treatment of crypto currencies

Where employee emoluments (of any and all kinds) are paid to employees, and such
payments are made in the form of crypto currency, then the value of the emolument for the
purposes of calculating payroll taxes is the Euro amount of the crypto currency at the time
the paymentis made to the employee.

6. Valuing crypto currency forthe purposes of establishing its Euro equivalent

Unlike shares which are listed and momentary values in time firmly established and
identifiable, the value of crypto currencies can often differ between exchanges. Other
crypto currencies operate on grey markets, further adding to the complexity in establishing
their Eurovalue at a pointintime.The Irish taxation authorities' opinionis ratherbluntinso
much as it expects the holder of such crypto currency to make a “reasonable” effort to
establish the crypto currency valuation for any intended transaction. Immediately, the
concept of whatis "reasonable” arises. The methodology to be used in establishing such a
reasonablevalueis entirely absent. There are clearly benefitsin the lack of such prescriptive
diktats, and no doubt planning opportunities existin relation to same. However, just as the
lack of a prescriptive diktat provides planning opportunities for the taxpayer, it also pro-
vides the same opportunity for the Irish taxation authorities to object to attributed values /
methods utilized in establishing reasonable values - thus ensuring a level playing field.

If you wish to discuss these topics, please contact:
Sabios, Dublin
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Courtdecisions on German real estate investment fund with Dutch
real estateincome & Dividend tax refund for UK pension fund

1. AppealsCourtcaseregarding German real estate investmentfund with
Dutchreal estateincome

0On 3 September 2021, the Appeals Court at ‘'s-Hertogenboschruled in a case of a German
real estate investmentfundin contractual legal form (Immobilien-Sondervermoegen) -
'the Fund', with respect to its foreign tax payer status forits income from Dutch real estatein
theyears 1997/1998 until 2009/2010. Due to the fact that the Fund had multiple investors,
possible tax transparent status for Dutch purposes is apparently not considered, making the
Fundin principle eligible to be regarded as a foreign tax payer for its Dutch source income if
itwould meet the requirements. The Fund tried two main arguments to escape Dutch
taxation onits Dutch real estate income, but both failed. Nevertheless, certain pointsin the
ruling are worthwhile to note and comment on.

Intheyears at hand, Dutch corporate income tax (CIT) is due onincome from Dutch real
estaterealized by foreign tax payers, meaning certain defined entities existingunder
foreign law that are not considered to be residentin the Netherlands. With respecttoa
German Sondervermoegen, itwould only be considered a foreign tax payerifitwould be
qualified as a so-called ‘doelvermogen’, which the Dutch Supreme Court defines as an
amount of capital (‘'vermogen’) thatis separated for a certain purpose, which has no legal
personality and which does not belong to a (legal) person either. Such aseparate amount
of capitalis treated as anindependent entity for tax purposes. According to the Supreme
Court,anamount of capital cannot be regarded as a ‘doelvermogen’ if it belongs to one or
more (legal) persons, for example because they have a claim on the capital by means of
participation certificates.

This latterremark could be interpreted in such a way that if the ‘'vermogen’ issued participa-
tionrights or certificates, the ‘'vermogen’ belongs to the participants, even if these partici-
pation certificates could be regarded in the same way as shares issued by a legal entity,
meaning thatthe participants are only regarded to have anindirect claim on the capital the
participations represent. As a consequence, such wide interpretation would mean that any
amount of capital that would be separated for a specific purpose and that hasissued
‘'shares’ or certificates to its participants would not be regarded as a ‘doelvermogen’ and
therefore notbe regarded as a foreign tax payer and escape taxation on its Dutch source
income. This interpretation seemed to be the position of the Fund.

The Court, however, came to a narrower interpretation, which appears to be that the
'vermogen’is nota'doelvermogen’ only in case the participants have a direct claim on the
capital of the 'vermogen’, because - according to the Court - there would be no separation
between the capital and the participants. As the Fund had issued participation certificates
that were freely transferable, no such direct claim was deemed to exist. Consequently, the
Fund qualified as a ‘doelvermogen’ under Dutch tax rules.

The weak pointinthe argumentation of the Appeals Court: the Supreme Court clarified that
aspecific characteristic of a 'doelvermogen’ is thatitisan amount of capital separated fora
certain purpose, thatit has no separate legal personality itself, but also does not belong to
another entity. The Supreme Court mentions three separate elements which positively
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define the status of ‘doelvermogen’ where separation of the capitalis one element and the
fact whetherthe capital belongsto (another) personis another element. The Appeals Court
argues the otherway around, based on the definition of the Supreme Court: it says that only
in case the capital belongs to the participants, in which case there is no separate capital, can
the capital notbe considered a ‘doelvermogen’. From the wording of the definition of the
Supreme Court, it could be inferred that both direct and indirect ownership of an amount of
capitalthatis separated (in a fund) for a certain purpose could mean thatsuch fundis nota
'doelvermogen’.

The strong pointinthe reasoning of the Appeals Courtis that it prohibits the possibility that
afund could be regarded as an entity for Dutch tax purposes, but being disregarded as a
foreign tax payer onits Dutch source income. Should such possibility exist, then a loophole
in Dutch tax legislation would be opened up where foreign, non-resident, contractual
funds without separate legal personality could invest tax free in Dutch real estate. The
solution of the Appeals Court seems to ensure that there is always an entity thatis liable for
the Dutch source income: either the fund as 'doelvermogen’, or the participants in the fund.

Anyway, this first attempt to escape Dutch taxation failed, which means that the second line
of defense was triggered: the claim that effectively no tax was due because of application
of the Dutch 'FBI'-regime (the special regime for investment funds that taxes the profit of
the fund with arate of 0% CITand is in fact an exemption regime). This FBI-regime appliesto
Dutch funds it they meet certain shareholderrequirements (shareholder test), if they
annually pay out their profits within 8 months from book year end (distribution test) and if
they satisfy certain investment requirements that are meant to prohibit ‘business’ activities,
thoughitallows certain investments with ‘active’ investment features (passive investment
test). Furthermore, the fund must have a certain legal form. From the year 2008, the
FBI-regime also applied to foreign, non-resident funds that met the requirements.

Inthe end, all these tests were deemed to be met according to the Appeals Court. The
shareholder, distribution and legal form tests were not contested. Notable is that regarding
the passive investment test the Court concluded thatit was met on avery interesting
finding.The Fund had stated with some substantiation that with respect to Dutch resident
FBI funds the Dutch tax authorities in reality did not test whether such Dutch fundsindeed
meet the passive investment requirement. The Court found that the burden of proofto
disprove the Fund's argument was on the tax inspector. But, as the tax authority was not
able to meetthe burden of proof, the Court found that the Fund won that argument.

Interesting furtheris that the Court mentioned that the tax authority could have met this
burden of proof by submitting anonymized tax audit reports or questionnaires. In our view
-iftheargument can beintroduced with at least a beginning of substantiation - this could
also be of value with respect to the shareholder and distribution tests. If the tax authority is
not able to show - via tax auditreports or questionnaires regarding those requirements of
the FBI-regime - that the tax authorities are actively checking if those tests are met, this
could be an easy way to win that round.

Forthe period before 2008/2009, the Court dismissed the claim for the FBI-regime based on

the reasoning that the Dutch Supreme Courtruling inthe Deka case (23 October 2020), that
regarded the refund of Dutch dividend WHT to a German UCITS fund (Sondervermoegen),

26



December2021 wts global

WTS Global Financial Services

also applied to the case at hand. Consequently, the Court demanded that the Fund would
agree to a 'replacing payment' to compensate for the dividend tax that could not be levied
onthe profit distribution of the foreign fund. As the Fund refused this, it lost the case for
those years.

Forthe lateryears, the Fund lost as well, as it refused to pay the 'exit’ tax thatis due when
entering the FBI-regime from a taxable status: in short the Fund would have to revalue its
Dutch properties to fairmarket value and pay tax on the gain before it could enter the
FBI-regime the nextyear (2008/2009).This the fund refused as well, being of the opinion
that the statute of limitations regarding the ‘exit’' taxation would prohibit the tax inspector
to levy the tax. However, the Court did not accept the argument, stating that paying the
‘exit' taxis a precondition for getting the FBI-status, itis not a consequence.

Forthe lateryears, the tax inspectorargued that an implicit condition to receive FBI-status
foranon-resident fund was that it must meet the requirement that the taxation at fund
levelis replaced with a taxation atinvestor level (which would be impossible as a foreign
fund cannot withhold Dutch WHT). The Court disagreed with this argument on the basis that
the legislator had implemented the shift of taxation from fund to investor level through the
requirement of the annual profit distribution. Therefore, the fact that a foreign fund does
notand cannot withhold Dutch WHT on the profits it distributes isirrelevant for meeting the
requirementsto apply the FBI-regime.

Forthe earlieryearsuntil 2008/2009, itis remarkable that the Court applied the ‘replacing
payment’-solution to refuse the application of the FBI-regime for the Fund. In the Deka
case, the comparability of the German fund with a Dutch 'FBI' fund was the central theme to
force the refund of Dutch dividend WHT. In the current case, the application of the FBI-re-
gimetothe German Fund itselfis at stake, asitisregarded as a foreign tax payer for Dutch
CIT purposes. It makes sense to assume that if the FBI-regime would have been opento
foreign funds alsoin earlieryears, there would have been no requirement to levy any Dutch
‘replacing payments', as such a requirement has not even been considered when extending
the FBI-regime to foreign funds starting in 2008.

We are looking forward to further developments in this case, as we understand that the
case has been brought before the Dutch Supreme Court.

2. LowerCourtcase denies dividend tax refund for alleged UK pension fund

On 5 August 2021, the Lower Court at Breda (Rechtbank Zeeland-West-Brabant) ruled in a
case that concerned a UK company (claimant) that was held by a UK listed company. The
claimant was registered in the UK as an insurance company that had concluded insurance
agreements concerning unit linked policies with UK institutional investors. These investors
couldinvestin Pooled Pension Fundsvia the unit linked policies. With respect to these
investments, the claimant had received dividends from Dutch portfolio dividends in the
years 2005-2007 and 2009-2010 on which Dutch dividend WHT was levied. The claimant
filed corporate income tax returns for the years 2005-2007 and refund requests for 2009-
2010 with the aim to recoverthe dividend WHT paid.
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The claimant presented two positions to plead its case. One position was that the claimant
was comparable to a Dutch pension fund that qualified for the Dutch corporate income tax
exemption and therefore as well for a refund of dividend WHT. The other position con-
cerned the argument that compared to a Dutch company that was subject to Dutch CIT, the
claimantshould not bear a heavier tax burden. This argument refers to the Société Général
case (CJEU 17 September 2015, C-17/14).This case could in practice only lead to success fora
claimantifthe (corporateincome) tax burden of a Dutch domesticinvestor would be lower
thanthe dividend WHT paid by a foreign investor on the same dividend. In practice, this
really never happens, due to the fact that the CiTrate is higher than the dividend WHT rate
and the relevant CIT base for the comparison would consist of the dividend income reduced
only by the expenses that are directly linked to the actual payment of the dividend.The
claimant arqued that to restrict the deductible expensesin such a way is a wrong notion,
which can be deemed wrong or obsolete in the light of other CJEU case law. In the claim-
ant's case, the dividend income was apparently neutralized by a similarincreaseinits
obligationsto policy holders. Consequently, the dividend income did on balance not result
in a profit position and therefore not to a corporate income tax burdenin a comparable
Dutch domesticsituation. Unfortunately, the Lower Court held to the strict line of the
Societé Général case and denied the argument. Consequently, the claimant lost on all
counts.

However, interestingly the Court stated that - on a conceptual level - there could be ques-
tions raised regarding the relationship between some of the CJEU cases the claimant had
presented to supportits view and the Société Général case. As a tentative explanation for
thestrictview on eligible expenses, the Court offered that this may be due to the special
nature of dividends. Apparently, the Lower Court had some doubt about the correct inter-
pretation of EU law on this aspect, but not enough to ask a preliminary question to a higher
Dutch court orto the CJEU. Remarkably, the case law mentioned in the published judgement
includes the Sofina case (CJEU 22 November 2018, C-575/17, Sofina SA and others) but does
notinclude the CPP case (CJEU 13 November 2019, C-641/17, College Pension Plan of British
Columbia), though the latter seems to fit perfectly in the argumentation of the claimant.

Needless to say thatthe market is looking forward to a possible continuation of this legal

Dennis Pouw battle atthe Appeals Court.

denis.pouw@

wtsnl.com If you wish to discuss these topics, please contact:
T+3110217 9173 WTS Netherlands, Rotterdam
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Polish Deal - selected WHT issues (incl. CIVs)

0On 15 November 2021, the Presidentsigned the legislative package introducing a sweep-
ing reform of the Polish tax system, called Polish Deal (Polski tad). The changes will come
into force as of 1 January 2022.1?

Changesin WHT collection mechanism as of 1 January 2022 and theirimpact on foreign
collective investmentschemes

The new law introduces a WHT collection mechanism, which is a hybrid of two systems:

> Pay and refund (tax to be withheld mandatorily regardless of any preferences under
double taxation treaties or special requlations)

> Reliefatsource (Polish withholding agents may apply preferences under double taxation
treaties or special requlations)

The particular collection system applied willdepend on the type of the payment (the
"what" test), the beneficiary status as related vs. unrelated party (the "who" test) and the
totalamount paid to the given taxpayer (the "how much” test).

One ofthe major changes is that the Pay and Refund mechanism, as of 1 January 2022, will
have to be appliedto:

> Passive income:

» interest, copyrights and related rights, rights (or sale of rights) to inventions, trade-
marks or industrial designs, royalties for the transfer of a secret formula or production
process, or forthe use of (orthe rightto use) anindustrial device, including a means of
transport, ora commercial orscientific device, or for the transfer of industrial, commer-
cial orscientificknow-how;

» dividends and other corporate profit distributions;

» income which, fornovalid commercial reasons, was not treated as any of the foregoing;

> paidtorelated parties;

> ifthe totalamount of such payments made to the same taxpayer has exceeded PLN 2M
within the withholding agent's tax year (the tax is withheld from amounts in excess of
the PLN 2M threshold).

Ifthose conditions are satisfied, the withholding agent must deduct tax at the statutory
rate, whichis 19% or 20% depending on the type of payment.

Thetriggerapplies, if all of the conditions are satisfied:

Thetotal
amountofany
passiveincome paid
tothatsingle taxpayer
has exceeded PLN 2M
withintheagent's
taxyear

The payment The paymentis

madetoarelated

qualifies as passive
income party

12 Regarding further detail on the Polish Deal, please see WTS Global Financial Services Infoletter # 21 dated 15 June 2021 and WTS Global
Financial Services Infoletter # 22 dated 17 September 2021.
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For collective investment schemes, the key issue in this context is the definition of a “related
party”.

Related parties are:
> entities which exercise significantinfluence on at least one other entity, or

> entities which are underthesignificantinfluence of:
» asingle entity whichis not one of them, or
» aspouse, orrelative by affinity or consanguinity within the second degree, of a natural

person exercising significantinfluence on at least one entity, or

> acompany/partnership without legal personality and its partners, or a limited partner-
ship (spatka komandytowa) or partnership limited by shares (spotka komandytowo-ak-
cyjna) with its seat or managementin Poland and its general partners, or a registered
partnership (spotka jawna) with its seat or managementin Poland and subject to CIT and
its partners, or

> ataxpayerandits permanent establishment abroad or, in the case of a corporate group, a
company that hasits memberand its permanent establishment abroad.

Further, exercising “significant influence” means:
> having adirectorindirectinterest of at least 25%:
» ofthe capital, or
» ofthevotingrightsinthe control, decision-making or managing bodies, or
» ofthe actual or expected profits, losses or assets or of rights to distributions thereof,
including fund units and investment certificates, or
> the actual ability of a natural person to affect the key business decisions of a legal person
oranunincorporated organization, or

> beingaspouse orarelative by consanguinity or affinity within the second degree.

Given theirinvestment restrictions, most foreign UCITS and UCITS-like schemes that make
capitalinvestmentsin Poland should not fall within the definition of related parties; they
should not suffer from the obligatory application of the Pay and Refund WHT mechanism.
Thus, forthem, there should be no major changesin the WHT collection mechanics after 1
January 2022, compared to the current regime. Still, the potential status of an entity as a
related party (direct orindirect) does require verification on a case-by-case basis.

The obligatory withholding mechanismiis likely to affect all those collective investment
schemes, which under Polish law qualify as related parties in relation to their Polish assets.
This could be the case, e.qg., for non-Polish private equity funds or real estate funds which
hold wholly-owned Polish real estate entities.

Underthe new law (as of 1Jan 2022), any assets making relevant payments via securities
accounts oromnibus accounts will have to give the following information to those who
operate the accounts:

- whetherthe relationship between them and the taxpayeris such as described above, so
thatthey are to be treated as related parties, and

> whether passive income payments to the taxpayer have exceeded PLN 2M within the tax
year of the withholding agent (not: of the taxpayer).
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Such disclosure must be made at least 7 days before payment. The entities making this
disclosure must ensure itis updated before payment should any changes occurin the
disclosable information.

WHT refund process

Afterthe new WHT collection set-up will have gone live on 1 January 2022, there will be
two proceduresin Poland forreclaiming overpaid tax:

- the procedure under Article 28b of the CIT Act for payments subject to the Pay and Refund
mechanism,

> the procedure underthe Tax Code for all other payments.

The WHT refund process will basically remain the same as before, for all those cases where
the obligatory Pay and Refund mechanism does not apply.

But for cases falling within the Pay and Refund regulations, the process will have to follow a
formalised procedure underthe CIT Act. Unfortunately, this procedure has more drawbacks
than advantages.

The drawbacks are as follows:

> The list of documents required by the CIT Act forthe refund application does not take into
account certain peculiarities of collective investment schemes. The documents include,
forexample:

» acertificate of residence, even though such certificates are notissuedin certain
jurisdictions for certain types of investment funds,

» arepresentation thatthe fund carries on genuine business activitiesinits home
country (business substance test), even though investment funds arein fact forbidden
to carry on business activities.

> While certain documents required can concern matters of substantive law, any issues
with them or their absence will be treated as formal deficiencies of the refund applica-
tion, with the result that the application will not be heard on its merits, unless the
deficiencies are resolved within 14 days, which is a mandatory time-limit that cannot be
extended orrenewed (peremptory date).

> The applications will be filed electronically using a logical structure. This is not of practical
help due to technical constraints, especially in the situation where applications that are

otherwise filed in the customary manner may also be filed electronically but without a

rigorous logical structure.

With the WHT refund procedure under the CITAct being a novelty, its actual drawbacks and
advantages will come to light as the new procedure is putin practical use in the near future.

Certificates of residence canbe usedin copy

The law has become more lenient for certificates of residence. Under the new requlations, a
copy (ratherthan only the original) of such a certificate may be used as evidence of tax
residence, provided the details on the copy may not be reasonably doubted representing
the facts.
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New definition of beneficial owner (no referenceto CFCregulations)

The beneficial owner definition has been changed so that now the beneficial owneris an
entity that meets all of the following requirements:

> The entity receives the payment forits own benefit, and in particular decidesinde-
pendently onitsuse and incurs the economicrisk of its total or partial loss,

> isnotanintermediary, representative, trustee or any other entity required to transfer the
paymentto some other entityinwhole orin part,and

> carries on genuine business activity in the country in which itis established, if the pay-
ments are received in connection with business, and whether or notit carries on genuine
business activity is to be determined with account taken of the nature and scale of its
businessinrelation to the payment.

The changeisinremoving the reference to restrictive CFC requlations in the context of the
business substance requirement.

Changeintheregulationrequiring Polish WHT agents to exercise due diligence
(therelated party status checkin accordance with TP law now to be applied to the
relationship between agent and taxpayer)

The lawmakers have not given up on the controversial regulation requiring Polish WHT
agents to verify with due diligence whetheritisindeed lawful to exempt the payment, to
forbear collecting the tax orto apply a preferential tax rate (the due diligence require-
ment). But the law makes clear now, since 1 January 2021, that the question of whether or
notsuch duediligence has been exercised is to be determined by reference to not only the
nature and size of the Polish agent's business, as before, but also to intercompany relations
(therelated party status as defined in transfer pricing regulations) with the taxpayer. This
revision increases the due diligence standard for payments to related parties.

Since May 2019, Polish WHT agents have been waiting for official guidance from the Finance
Minister on the new WHT set-up, especially guidance on how to duly comply with the due
diligence requirement. The new law that entered into force on 1 January 2019 has given
rise toanumber of practical issues which have opened the floodgates for numerous
disputes with the tax office and increased the uncertainty of interpretation.

If you wish to discuss these topics, please contact:
WTS Saja, Poznan
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Slovenia Change in taxation of gains from crypto currencies

Currently, a private person residentin Slovenia, is not taxed on the realized capital gain
from the sale oruse of virtual currencies, unless the activity is considered to be a profession-
albusiness.

Wts However, the Slovene tax administration sees the opportunity to expand the fiscalincome
with the introduction of new taxation rules for virtual currencies for private investors. The
draft of a new taxregime forvirtual currencies was introduced in October 2021, but its
transposition and effectiveness as of 1 January 2022 is currently uncertain (slo. Zakon o
davku od virtualnih valut).

The draft billis not limited to crypto currency but refers to virtual currencies, a broader
concept defined in the money laundering legislation. Virtual currency means a digital
representation of value thatis notissued or guaranteed by a central bank or a public author-
ity, is not necessarily attached to a legally established currency and does not possess a legal
status of currency or money, butis accepted by natural or legal persons as a means of
exchange and which can be transferred, stored and traded electronically. The meaning of
virtual currency is technologically neutral, as it does not define any specific technology
features of the digital asset.

Taxation of virtual currency at a flatrate of 10%

According to the legislative proposal, the flat tax rate (10%) will apply to (1) any exchange
ofvirtual currency for Fiat currency or (2) purchase of goods or services with virtual curren-
cy. Transactions up to 15.000 EUR cumulatively per calendaryear are tax-exempt. In order to
secure simplicity of taxation, the tax base is the amount of virtual currency sold. Additional-
ly, a tax-exempttransactionis also the exchange of the virtual currency for the purchase of
real estate or corporate shares. The timing of taxation is the day, when the exchange for the
fiat currency or purchase of the goods / services takes place. The annual report of all sales or
exchanges of virtual currency for a specific calendaryear must be submitted to the tax
authorities electronically by the end of February of the following year. Tax must be paidin 5
days afterthe submission of the annualreport.

Alternative to the flat rate taxation

Alternatively, the taxpayer may choose taxation of the profit from the exchange or usage of
thevirtual currency. Profitis defined as the residual between the sale price and purchase
price.The tax rate forthe alternative method would be 20%.

Conclusion
Tanja Pernus BSc The new legislation for the taxation of virtual currencies, including crypto currencies, will
tanja.pernus@ probably not be effective from the beginning of 2022. The tax-free sale and exchange of
wts-tax.si crypto currencies currently entices EU citizens to change theirresidence to Slovenia to sell
T+38659071705 their crypto asset tax-free. We expect that - once the date of effectiveness of the new
legislationis determined - the sale of crypto (virtual) currency by Slovene residents will
Mateja Babic LLM rise, as the new legislation will tax all sales and exchanges, regardless of a holding period.
mateja.babic@
wits-tax.si If you wish to discuss this topic, please contact:
T+386 40509 499 WTSTax d.o.0., Slovenia
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Proposed tax on credit institutions & Postponement
of new WHT Act

1. Proposed tax on creditinstitutionsin Sweden

The Swedish Government is currently working on a new risk tax, which would affect credit
institutions carrying out business in Sweden. If passed, the taxable basisis the sum of the
creditinstitution ’s total debt. It is proposed that the new law should enter into force
January 1,2022.

Creditinstitutions with a total debt that exceeds a certain limit at the beginning of the fiscal
yearwould be taxable underthe new legislation. The mentioned limit would, for fiscal year
2022,be SEK 150 billion and thereafter be indexed yearly. As for foreign credit institutions,
only debt assignable to business which the credit institution carries out from a Swedish
branch will be considered.

The taxable basis for a credit institution is the sum of the company's debt at the beginning of
the tax year. However, certain debt categories, such asintra-group debt, should not be
includedinthe calculation.

Forfiscalyear 2022, the tax rate would be 0.05%, and for the following year the rate would
increaset0 0.06%.

The aim of the billis to tax credit institutions whose risk exposure in the case of a financial
crisis might cause extensive cost for the society, forexample in the form of bailouts financed
by the state. The proposed law is now subject to a constitutional review and has also been
sentto the European Commission foran assessment of its compliance with the EU rules
against state aid.

2. New Withholding Tax Act postponed

The process to implement a new Withholding Tax Act has been postponed by one and a half
years.’* Consequently, the current proposal shall be applied inrespect of dividends paid
after December 31,2023 (instead of afterJune 30, 2022).

Following recent Swedish case law, which has eased the previous very strict requirements
onthereceiving party's legal status, itis likely that the new WHT act expressively will cover
non-Swedish tax residents entitled to dividend - instead of the current wording: individu-
als and legal persons.

If you wish to discuss these topics, please contact:
Svalner Skatt & Transaktion, Stockholm

13 See also WTS Global FS Infoletter # 21 of 15 June 2021.
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Switzerland Reform of Swiss WHT regime & New legal framework on
implementation of international tax agreements
1. Reform of Swiss Withholding Tax (and Stamp Tax) - Update

After havinginformed about the reform of Swiss WHT in the last newsletter,** we would
like to give ashortupdate onthe progress of the reform project.

Atthe end of September, the National Council discussed the legislative proposal and
expanded the reform. In the details, the National Council made various changes to the
Federal Council'sversion. For example, the WHT on interest on bonds held indirectly via a
Swiss investment fund shall also be abolished, provided that this interestincome is shown
separately.

As far as the securities transfer tax is concerned, the National Council decided to abolish this
tax not only on Swiss bonds, but also on foreign bonds with a residual term of no more than
twelve months. The aim isto move the market for this asset type to Switzerland.

Inthe overallvote, the National Council adopted the bill by 122 votes to 68 with one
abstention. 0On 29 Octoberand 19 November, the Committee for Economic Affairs and
Taxation of the Council of States discussed the reform proposal.

The Committee proposes thatthe WHT be abolished only forincome from bonds issued after
the entry into force of this new law. In the Committee's view, this approach would reduce
tax revenue losses without calling into question the main objective of the bill. In order to
allow the Swiss economy to benefit from the positive effects of this reform as quickly as
possible, the Committee proposes thatthe reform be enacted in astaggered manner. While
the abolition of WHT on bond interest should already take place on 1January 2023, the
Federal Council would have to decide when the other reform measures, which take longer
toimplement, should come into force.

Furthermore, the Commission followed the National Council's decision to extend the
abolition of WHT oninterest on bonds held indirectly via a Swiss investment fund.

The Council of States will discuss the reform in the upcoming winter session.

2. New Legal Framework on Implementation of International Tax Agreements

0On 10 November 2021, the Federal Council broughtinto force the Federal Acton the Imple-
mentation of International Tax Agreements (ITAIA) and the associated Ordinance, with
effect from 1January 2022. In this way, the Federal Councilis aligning the existing legal
framework with developmentsininternational tax law.

Previously, national legislation on certain issues regarding the implementation and
application of double taxation agreements (DTA) was governed by the Federal Act of 22
June 1951 onthe Implementation of International Federal Conventions on the Avoidance of
Double Taxation and the ordinances based thereon. The ITAIA supplements the existing
legal provisions as necessary, and introduces new areas of regulation. The revision of the

35 14 See WTs Global Fs Infoletter # 22 0f 15 September 2021.
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law now also stipulates how mutual agreement procedures are to be carried out at national
level, provided the applicable agreement does not contain any deviating provisions.
Moreover, it contains the key points for WHT relief based on international agreements, as
well as new criminal provisions in connection with relief from WHT on investment income.

According to the newly introduced criminal provisions, an unjustified refund of Swiss WHT
or athreat of the Swiss WHT (e.q. by filing a refund request containing untrue statements or
which conceals material facts such as e.g. beneficial ownership) based on aninternational
taxagreement will be punishable inthe same mannerasin domestic cases. The criminal
proceedings (against the person responsible for the wrongdoing) is guided by the adminis-
trative criminal law and foresees fines up to three times the unlawful advantage.

Againstthis background, the procedure for filing reclaim forms for Swiss WHT should be
reviewed and it must be made sure that any refund request meets all Swiss tax-legal
requirements.

If you wish to discuss this topic, please contact:
WengerVieli AG, Zurich
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The above informationisintended to provide general guidance with respect to the subject matter. This general guidance
should not be relied on as a basis for undertaking any transaction or business decision, but rather the advice of a qualified tax
consultantshould be obtained based on a taxpayer's individual circumstances. Although our articles are carefully reviewed,
we accept no responsibility in the event of any inaccuracy or omission. For further information please refer to the authors.
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