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Dear Reader, 

It is our pleasure to present to you the third edition of our WTS Global Transfer Pricing 
Newsletter for 2021.

In the latest edition of the WTS Global Transfer Pricing Newsletter, our colleagues from 
15 countries provided an update on recently introduced Transfer Pricing legislations and 
cases, in particular the adoption of certain OECD Guidelines. Additionally, global develop-
ments like the Pillar 1 and Pillar 2 initiative, global minimum tax and new control mecha-
nisms to ensure the correct taxation of corporate profits are presented.

Europe

Our Austrian colleagues summarize the changes in the final version of the Austrian Transfer 
Pricing Guidelines 2021 and highlight the most important aspects (see Newsletter issue 
#2.2021).

The Belgian contribution sheds light on a decision of the Court of Appeal of Ghent in favor of 
the taxpayer, which provides rare insights into the legal opinion on the application of the 
OECD Guidelines and other elements.

In France, our colleagues discuss the Engie SA case and highlight the ambitious new ap-
proach proposed by the French Tax Administration here.

In Germany, a new tax law as well as new administrative guidance governing transfer 
pricing aspects in the country have been published. In two articles, the “Withholding Tax 
Relief Modernization Act” and the “Administrative Principles Transfer Pricing” are presented 
and discussed in more detail. 

In Ukraine, the State Tax Service is strengthening Transfer Pricing controls in three stages. 
The article provides more details and the impact on taxpayers.

Further Countries

In Argentina, the Argentine Revenue Service published a new document listing recommen-
dations for Transfer Pricing in financial years, which are influenced by the COVID-19 crisis. 

Our colleagues in Benin explain recent updates in local tax law that affect Transfer Pricing 
and outline the contents of the newly established Transfer Pricing declaration.

Editorial

November 2021
# 3.2021

WTS Transfer Pricing 
Newsletter

→



2

November 2021
# 3.2021
WTS Transfer Pricing 
Newsletter

In Chile, the focal point of the local Tax Administration has recently shifted to specific fields 
of Transfer Pricing. Our colleagues from Chile elaborate on this.

In September 2021, the Tax Administration in China gave feedback on five practical ques-
tions on Transfer Pricing issues in connection with the COVID-19 pandemic. The article 
provides a brief overview on the proposed implications.

Our colleagues in Nigeria provide an update on a Transfer Pricing case of the local Tax 
Appeal Tribunal (see Newsletter issue #1.2021).

Senegal has adopted – among others – action 12 of the BEPS project in its tax system so as to 
automatically obtain information on financial accounts and the ownership of companies.

The Taiwanese Supreme Administrative Court decides on one-time Transfer Pricing adjust-
ments. Our colleagues present the specifics concerning the development, the background 
and the decision of the court.

In Thailand, recently, major changes have been made in view of local Transfer Pricing disclo-
sure regulations. The article gives a summary of the newly established focal points as well 
as practical insights. 

The US contribution highlights the role of the United States within the ongoing changes in 
the global tax world due to the Pillar 1 and Pillar 2 deals.

In Vietnam, the Tax Administration has announced that it will pay particular attention to 
Transfer Pricing compliance issues, specifically to highlighting deficiencies in the identifica-
tion of related party transactions.

Yours sincerely,

WTS Global Transfer Pricing Team
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New Austrian Transfer Pricing Guidelines 2021

On 7 October 2021, the Austrian Federal Ministry of Finance published the final version of 
the Austrian Transfer Pricing Guidelines (Austrian Guidelines 2021). In 2010, the Austrian tax 
authorities published the transfer pricing guidelines based on the OECD Guidelines from 
2010 for the first time. The recent changes are mainly due to international developments as 
a result of the OECD’s Base Erosion and Profit Shifting (BEPS) project and the subsequent 
OECD update of the transfer pricing guidelines in 2017 (OECD Guidelines 2017). 

The recent revision should serve as an aid for the interpretation of the arm’s-length princi-
ple which is laid down in Article 9 of the Double Taxation Treaties and in par. 6 (6) (a) of the 
Austrian Income Tax Act. The structure of the Austrian Guidelines 2021 is divided into five 
parts: 

Part 1:  Multinational group structures
Part 2:  Multinational permanent establishment structures
Part 3:  Documentation and reporting requirements
Part 4:  Transfer Pricing audits
Part 5:  Appendix with reference documents (Austrian Federal Ministry of Finance; 
 OECD and EU)

The main changes of the Austrian Guidelines 2021 are listed below: 

 → The main changes based on BEPS have been transferred: risk analysis, DEMPE concept, 
value creation considerations, profit split method, chapter X (financial transactions), OECD 
concepts “hard-to-value-intangibles” as well as “low value-adding intragroup services”, 
and chapter IX on group structure. 

 → Intra-group services may only be charged if an independent enterprise would pay for the 
service or provide itself. This so-called benefit test is now expressly included in the 
Austrian Guidelines 2021 (Rz 87).

 → Furthermore, the Austrian Guidelines 2021 validate that the cost-plus method with a net 
profit mark-up within 3% to 10% will often be used for intra-group routine services. This 
new net profit mark-up will be applied from 1 January 2022 (see Rz 90). To simplify, 
low-value-adding intra-group services should be valued at a cost mark-up of 5% (Rz 95).

 → The year-end adjustment has been reworded in a restrictive way – existing agreements 
must be adjusted accordingly. In particular, monitoring during the year is necessary to 
prove that an adjustment during the year is not possible (Rz 73).

 → It is no longer required to carry out a compulsory median correction as part of the net 
margin calculation. Only if it can be demonstrated that a particular value within the range 
is the most reliable, this value can be used (Rz 75).

 → The cost contribution agreements were significantly restricted (Rz 159 ff). 

 → The documentation requirements of small and medium-sized enterprises were adapted 
to those of large enterprises (Rz 412).  

 → The annual update of the financial data of the database study is no longer required, 
provided that the conditions of business activity haven’t changed. It is sufficient to renew 
the database studies every three years (Rz 426). 

Austria
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 → Documentation like the Master File, Local File and Country-by-Country Reporting (CbCR) 
and contracts, which are written in English, have no longer been translated into German 
(Rz 431). 

 → The annual CbCR notification requirement does not apply to fiscal years after 1 January 
2022 if there have not been any changes compared to the notification submitted in the 
previous year (Rz 447).

Belgian Transfer Pricing court case: a rare occurrence

In a recently published decision of the Court of Appeal of Ghent relating to TP (no. 2016/
AR/455), the Court decided in favour of the taxpayer. The case originated from an audit 
initiated by the Special Investigation Squad (BBI/ISI) in 2009. Considering TP cases in 
Belgium are scarce, it is interesting to see the court’s point of view. 

An important element from this decision concerns, amongst others, the legal discussion on 
the application of the appropriate version of the OECD Guidelines 2017. In the case at hand, 
the Belgian Tax Administration based certain argumentation on the OECD Guidelines 2017. 
However, this version of the OECD Guidelines was not yet available in the relevant tax years. 
Therefore, the court correctly states that the OECD Guidelines 1995 should have been 
considered, and later versions should only be used to the extent that they relate to clarifica-
tions, and do not impact in any way, even implicitly, whatsoever the content thereof. It was 
decided by the court that the Belgian Tax Administration should not have based its argu-
mentation on elements that were introduced only by the 2017 version, in case DEMPE and 
ex-post price adjustments for hard-to-value intangibles. It should be noted that the Court 
made this statement relating to the use of the DEMPE concept in view of implementing the 
relevant OECD Guidelines version, whereas - further in the decision – it states that a func-
tional analysis is relevant for assessing TP matters (as it was already included in the OECD 
Guidelines from 1995).

Additionally, the decision highlights other interesting elements. Relating to the burden of 
proof, as the Belgian Tax Administration invoked Article 26 ITC92, the burden of proof rested 
with the Belgian Tax Administration. The court decided that the Belgian Tax Administration 
did not provide sufficient proof to justify its position, i.e. that the main functions were 
performed/key risks were incurred by the Belgian entity, and no results were presented of a 
comparability analysis. Furthermore, the case demonstrates the importance of internal 
documents, as the lack of proof of the Belgian Tax Administration was countered by docu-
ments of the taxpayer, such as intercompany agreements, invoicing, contracting of sub-con-
tractors and board of directors’ meeting notes. The court ruled that the content of certain 
documents demonstrated that relevant functions were performed by the foreign entity. The 
value of written documents should hence not be underestimated. A last interesting ele-
ment relates to the rejection of tax losses. The Belgian Tax Administration rejected the 
deduction of carried forward tax losses by arguing that the losses must have originated 
from the Belgian company being under-remunerated in view of its functionality. In the case 
at hand, the losses originated from a financial year after the period challenged by the 
Belgian Tax Administration, as demonstrated by the taxpayer. Also, the Belgian Tax Adminis-
tration cannot reject carried forward tax losses on the grounds of additional income that 

Mag. Martin Hummer
martin.hummer@
icon.at

Verena Hamader
verena.hamader@
icon.at

Belgium

mailto:martin.hummer@icon.at
mailto:verena.hamader@icon.at


6

November 2021
# 3.2021
WTS Transfer Pricing 
Newsletter

would have been earned at arm’s length in previous tax years, as it must be assessed on a 
year-by-year basis. Therefore, the court rejected the position of the Belgian Tax Administra-
tion and labelled it arbitrary. This last element is frequently used by the Belgian Tax Admin-
istration in practice and therefore it is crucial to address the relevant procedural aspects to 
prevent the Belgian Tax Administration (unlawfully) attempting to reject carried forward 
tax losses in one go without an in-depth analysis of the losses. 

A key takeaway for Belgian TP audits is that, in practice, it is crucial to raise procedural and TP 
argumentation together during all phases of the audit to decrease the chance of the case 
going to court.

The Engie Case1: an ambitious new approach by the French Tax 
Administration 

Facts

In 2011/2012, Engie SA (Engie) provided services to two affiliates in Luxembourg and in the 
US who purchased and sold Liquid Natural Gas. Engie SA was contractually authorized by its 
affiliates to act on their behalf to make spot (as opposed to term) sales. Engie SA compared 
its functional profile to that of a broker, and noting that it incurred no significant risks in 
providing these services, concluded that it acted as a routine services provider and applied 
the Cost Plus method, with a 10% mark-up on full costs (supported by a benchmarking 
study). It also provided shipping and scheduling services to the affiliates in Luxembourg and 
the US to assist them with the actual deliveries of gas.

The French Tax Administration challenged this approach: for them, the fact that Engie SA 
could set up a spot sale on behalf of its affiliates without receiving any instructions from 
them, combined with the fact that it was also involved in the later steps of the sale (sched-
uling and shipping), meant that its functional profile far exceeded that of a simple services 
provider. Moreover, the French Tax Administration considered that the Master Sales and 
Purchases Agreements signed with clients constituted valuable intangible assets. As a 
result, the French Tax Administration considered Engie SA and both affiliates in Luxembourg 
and the US to be co-entrepreneurs, meaning Engie SA should not be remunerated via a Cost 
Plus, but via a profit split (50% to Engie SA, 50% to its affiliates).

Engie SA challenged these assertions, for example highlighting that Master Sales and 
Purchases Agreements are in fact standard industry documents with little inherent worth, 
however the court sided with the French Tax Administration and approved the profit split 
method. 

An ambitious new approach

This case is notable in that the French Tax Administration has shown a new and ambitious 
approach in which it did not hesitate to conduct its own counter functional analysis to 
challenge the taxpayer’s approach, going so far as to even provide comparables to substan-
tiate the 50-50 profit split.

Ben Plessers
ben.plessers@
tiberghien.com

France

1 TA Montreuil, 14/01/2021, n.1812789
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This is an interesting development because in French transfer pricing jurisprudence, barring 
limited exceptions, the burden of proof lies with the French Tax Administration. Whether it 
actually met this burden, and if so whether the tax payer successfully challenged the French 
Tax Administration’s arguments, is still a matter of debate, yet to be resolved in appeals: the 
first judgment, in favour of the French Tax Administration, may be seen as somewhat 
debatable, insofar as, per the rapporteur public’s2 own admission, there are strong argu-
ments both ways.

Conclusion

The French Tax Administration has grown bolder and has deployed new, ambitious ap-
proaches both proposing a different Transfer Pricing method and providing an economic 
analysis to support the profit allocation. Whereas in the past it would mostly only perform 
basic reassessments – e.g. if a Limited Risk Distributor is outside of the arm’s-length range – 
it no longer balks at more advanced ones such as challenging functional profiles. It high-
lights more in-depth analyses by the French Tax Administration and a desire to see profit 
splits. With facts still uncertain and other debatable elements, it will fall to the court of 
appeal to clarify what the French Tax Administration must provide in order to meet the 
burden of proof, and what arguments from the taxpayer may overturn it. In any case, it is 
more advisable than ever before for companies to have an in-depth Transfer Pricing docu-
mentation in case of a tax audit in France.

German Federal Ministry of Finance: Administrative Principles 
2021 on Transfer Pricing published

On 14 July 2021, the administrative principles “Verwaltungsgrundsätze Verrechnungspre-
ise” (Administrative Principles Transfer Pricing, in the following “administrative principles 
2021”) were published. Although not binding for taxpayers and courts, the new administra-
tive principles outline the tax authority’s view on the principles for the adjustment of 
income pursuant to section 1 Foreign Tax Act (FTA). The administrative principles 2021 are to 
be applied to all open cases. 

In the first chapter, information is presented among other things on the relationship to 
other adjustment rules (e.g. hidden profit distributions), on the German controlled foreign 
corporation regime rules and on the terms “related party” and “business relationship”. 
According to the administrative principles 2021, conditions such as discounts, terms or 
securities agreed as part of a business transaction are also subject to the arm’s-length 
principle, so that reductions in income due to conditions not in line with the arm’s-length 
principle can be subject to a correction in accordance with section 1 FTA.

The significance of the OECD Guidelines 2017 for the analysis of cross-border business 
relationships is explained in the second chapter. In this context, the OECD Guidelines 2017 
are explicitly referenced and included as an annex, thereby intended to serve as a guidance 
for the German tax authorities. It should be noted, however, that the administrative princi-
ples 2021 provide further concretizations which have priority over the OECD Guidelines 2017 
and which, in the opinion of the tax authorities, are necessary to ensure equal taxation. 

Valentin Lescroart
valentin.lescroart@
fidal.com

Serge Lambert
serge.lambert@
fidal.com 

2 the rapporteur public is a civil servant in charge of presenting an independent analysis of the case’s facts to the court; their position is not binding.

Germany
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Furthermore, reference is made to the guidance of the EU Joint Transfer Pricing Forum and the 
Transfer Pricing Manual of the United Nations, which, however, are not included as an annex.

The third chapter provides further information e.g. on the arm’s-length principle, Transfer 
Pricing methods, comparability analysis, intangible assets, supplies of goods and services, 
cost allocations, transfers of functions, financing relations and international mutual agree-
ment and arbitration proceedings. The administrative principles 2021 still refer to the 
administrative guidance on international mutual agreement and arbitration proceedings 
dated 9 October 2018. This guidance has meanwhile been replaced by a new administrative 
guidance dated 27 August 2021, which now also contains explanations on the dispute 
resolution procedure under the EU directive on tax dispute resolution mechanisms in the 
European Union.

Additionally, information on IC financing is provided. It is the opinion of the tax authorities 
that the first step is to check whether the financing represents debt or equity for tax purpos-
es. For a loan to be qualified as debt for Transfer Pricing purposes, (i) the financing must be 
economically required by the borrower; (ii) an appropriate return on investment covering 
the financing costs would usually be expected by the borrower; and (iii) the use of the loan 
should be in line with the business purpose of the borrower. 

The administrative principles 2021 also address the issue of implicit group support, stating 
that implicit group support merely describes the legal and economic framework of the 
corporate relationship and is therefore neither a legally enforceable security nor a proxy for 
it. Nevertheless, implicit group support is of significance in the assessment of the borrow-
er’s subjective default probability and thus has a de facto effect on the credit rating. There-
fore, the extent and impact of implicit group support shall be examined appropriately in 
each individual case. Secured loans are generally considered to be at arm’s length, whereas 
non-secured loans may be at arm’s length depending on the facts and circumstances of the 
case. According to the administrative principles 2021, this assessment should consider, 
among other things, the extent to which liabilities are secured in relation to third parties, 
the economic benefit of the security or options realistically available.

Due to the publication of the administrative principles 2021, several other administrative 
guidelines are repealed (a complete list can be found in point 6.1 of the administrative 
principles 2021). The administrative principles 2021 are to be applied to all open cases. 
Therefore, existing Transfer Pricing cases should be analyzed, taking into account the new 
guidance and the new tax law changes (please see our other article for the new tax law 
changes).  

Recent changes on German Tax Law concerning Transfer Pricing

There have been several changes to German Transfer Pricing rules in the past months. 8 June 
2021 saw the publication of the “Withholding Tax Relief Modernization Act” (“Abzugsteuer-
entlastungsmodernisierungsgesetz”, WTRMA). Furthermore, the Act on the Implementation 
of the Anti-Tax Avoidance Directive (ATAD Implementation Act) was published on 30 June 
2021. For Transfer Pricing, this mainly results in changes to section 1 of the Foreign Tax Act 

Germany
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(FTA). Additionally, new administrative principles representing the view of the German tax 
authority were recently released, which are discussed in a separate article. The following 
provides a brief overview of the main amendments to German tax law.

Transfer Pricing methods

The previously applicable hierarchy of Transfer Pricing methods and priority of the OECD 
standard methods over profit-based methods are abandoned. According to the new section 
1 (3) FTA, the most appropriate Transfer Pricing method is to be applied instead (“best 
method rule”). That said, if the comparable uncontrolled price method and another Transfer 
Pricing method are equally reliable, the legal justification still prefers the comparable 
uncontrolled price method in line with the OECD Guidelines 2017.

Narrowing of ranges

The interquartile range method for narrowing a range of comparable values with limited 
comparability is now regulated by law in new section 1 (3a) FTA. It stipulates that if the 
values themselves do not provide any indications of how they could be narrowed down, 
the interquartile range method is to be applied. If the transfer price used by the taxpayer is 
outside the (whole or narrowed) range, a correction shall be made to the median, unless 
the taxpayer can prove that another value within the range is in line with the arm’s-length 
principle.

Transfer of functions

The rules on the transfer of functions are now regulated in section 1 (3b) FTA. If no compara-
ble data can be found for the transfer of the function as a whole, the area of agreement is to 
be determined on the basis of the transfer package. The three escape clauses previously 
applicable have been removed. That said, another escape clause has been added, specify-
ing that outsourcing cases requires no valuation of a transfer package. The criteria for the 
existence of a transfer of functions has been tightened. It is now sufficient for the existence 
of a transfer of functions that assets or (compared to “and” previously) other benefits are 
transferred.

Intangibles and DEMPE

Particularly noteworthy are the new provisions in section 1 (3c) FTA. For the first time, 
“intangibles” are defined by law in line with the guidance described in the OECD Guidelines 
2017. Likewise, the OECD DEMPE (Development, Enhancement, Maintenance, Protection 
and Exploitation) concept entered German tax law. Exercise and control of functions in 
connection with the development, enhancement, maintenance, protection and exploita-
tion of IP shall be remunerated at arm’s length based on a functional, asset and risk analysis. 
Legal ownership of an intangible serves only as a starting point for determining the arm’s-
length remuneration and does not constitute a claim to the residual income. The mere 
financing connected with the development, enhancement, maintenance or protection of 
an intangible does not entitle the financing entity to claim the residual income resulting 
from the exploitation of the intangible. The legal justification of the WTRMA emphasizes 
that the economic approach established by the OECD has always been and still is the basis 
for Transfer Pricing audits in Germany such that in theory DEMPE should have been applica-
ble all along.
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Price Adjustment Clause

The previous period for possible price adjustments due to significant deviations has been 
shortened from ten to seven years in section 1a FTA. 

Advance Pricing Agreements

Also new is the now introduced legal basis for advance pricing agreements in section 89a 
German Tax Code. APAs can only be requested for facts that have not yet been realized at the 
time of application for a certain period of validity. The latter should not exceed five years. A 
signed APA may be extended beyond the specified period of validity or may be applied to 
assessment periods preceding the period of application of the APA upon request. The 
application requirements are also regulated by law. The rules on APAs apply to applications 
submitted on or after 9 June 2021.

The amendments to German tax law presented above essentially represent an update to 
existing Transfer Pricing rules in light of changes at an international level. The new tax law 
is generally to be applied from assessment period 2022 onwards. 

State Tax Service intensifies TP control

In 2021, the State Tax Service of Ukraine notably intensified control over TP matters.

Thus, according to the Tax Code of Ukraine, TP control consists of three stages.

The first stage is the monitoring of controlled transactions. At this stage, the State Tax 
Service of Ukraine studies tax and TP reporting as well as customs information for identify-
ing TP risks. The Tax Service has the right to file requests to taxpayers for obtaining informa-
tion, explanations and data on the TP matters.

Many Ukrainian taxpayers received requests where the State Tax Service of Ukraine asked 
specific questions on the controlled transactions and TP methodology applied by the 
taxpayer to ensure that the transactions were at arm’s length. The requests usually cover 
the period for several years, for example from 2015 to 2019, and require extensive work to 
collect the data.

Given the scope of information and data, the requests were especially problematic for 
those taxpayers who did not prepare TP documentations or when TP documentation 
covered only part of controlled transactions.

At the monitoring stage, the State Tax Service of Ukraine decides whether to take further 
steps for TP control. Therefore, it is recommended to provide confident answers evidencing 
that the taxpayer has conducted proper TP analysis, which confirm that the transactions are 
at arm’s length. Such responses may help to avoid further stages of TP control. 

The second stage is the request for submission of TP documentation, which should be 
annually prepared and kept by taxpayers conducting controlled transactions. Such requests 
are filed by the central office of the State Tax Service of Ukraine. The Tax Code stipulates that 
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the taxpayer shall submit TP documentation within 30 calendar days following the request. 
Special COVID-19 related rules on suspension of the statutory terms for answering the 
requests of the State Tax Service of Ukraine do not cover requests for TP documentations. 

Receipt of such a request means that the State Tax Service of Ukraine already suspects that 
TP matters of the taxpayer require special attention. Often, after studying the TP documen-
tation, taxpayers receive the second request, where the State Tax Service of Ukraine de-
scribes the points with which it disagrees and requests additional substantiation that 
conditions of the transaction were at arm’s length.

The third stage is the TP audit. TP audit is the final step in TP control and is usually initiated if 
the State Tax Service of Ukraine is confident that it has arguments to challenge the taxpay-
er’s approach to TP.

In February 2021, the government lifted the moratorium on TP audits. The moratorium was 
introduced in 2020 for most types of tax audits as part of COVID-19 related tax measures. 
Consequently, the focus of tax control shifted to TP.

The Tax Office reports that as of July 2021 it has renewed 18 TP audits and has started 27 
new TP audits. It has finished 10 TP audits resulting in material TP adjustments for taxpayers. 
Such statistics evidence a notable increase in the pace of TP control.

In conclusion, as the TP audits temporarily remain one of the principal instruments of 
control over corporate profits taxation in Ukraine, the State Tax Service of Ukraine is acceler-
ating the development of its capability in this field. This raises the level of the risks associat-
ed with TP in Ukraine.

Transfer Pricing developments in Argentina

The Argentine Revenue Service has made available a document with recommendations 
and suggestions for the Transfer Pricing analysis (the “document”) to be conducted for the 
fiscal years impacted by the COVID-19 pandemic. In general, the document could be consid-
ered aligned with the OECD “Guidance on the Transfer Pricing implications of the COVID-19 
pandemic”.

In brief, the document states that a robust functional analysis is required, which duly 
documents the consequences of the pandemic on a taxpayer’s business, its value chain, and 
risk-taking functions. The unusual results generated by the pandemic that affected business 
profit must be properly identified, by means of a thorough economic analysis, without 
being able to invoke the impact of COVID-19 as a mere force majeure cause. 

In addition, the document sustains that taxpayers should identify and quantify all extraordi-
nary results linked to the pandemic and use public information available regarding the 
effects of COVID-19 on the business, industry and transactions subject to analysis. 

Ivan Shynkarenko
i.shynkarenko@wts.ua
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In principle, and in line with the historical criterion sustained by the Argentine Revenue 
Service, the document states that multi-year analyses would not be acceptable, because 
they could lead to distortions of results from pre- and post-pandemic periods. Thus, it 
recommends using financial information from comparable companies for the same fiscal 
period under study. Comparable companies with recurring losses would not be considered 
valid, from the Argentine Revenue Service’s perspective. This issue is always controversial, 
and historically the Argentine Revenue Service has not been successful before the courts 
when taxpayers prove that losses are a comparable feature of a duly comparable set. This 
much is acknowledged by recent regulations, discussed below. 

The Argentine Revenue Service also warns that situations, in which losses are attributed to a 
low-risk or limited-risk distributor because of the pandemic, should be scrutinized. In this 
scenario, it must be considered whether the positions adopted are coherent with the 
original functional analysis. Moreover, the document states that the analysis should consid-
er the terms and conditions of any pandemic assistance provided to the taxpayer by the 
Argentine government.

Also, the Argentine Revenue Service has issued General Resolution 5010, which adds a new 
rule stating that taxpayers cannot use an entity with operating losses as a comparable for 
Transfer Pricing purposes, unless the taxpayer: (i) adequately justifies that the losses are a 
characteristic of the business, due to market circumstances, industry, or other comparability 
criteria; and (ii) demonstrates that the conditions leading to the losses are not the result of 
factors affecting comparability.

Notwithstanding the fact that the aforementioned measures provide some helpful guid-
ance for taxpayers on the one hand, the Argentine Revenue Service’s recommendations 
prove restrictive on the Transfer Pricing economic analysis on the other hand, thus increas-
ing the difficulties to perform the analysis in a context of great economic crisis and uncer-
tainty.

Transfer Pricing Update Benin

The concepts of permanent establishment and transfer prices were included in the 2020 
and 2021 finance laws, thus filling the void that has prevailed for a long time.

New conditions for the deductibility of costs subject to the transfer prices  
(article 21.f amended in 2021) introduced in the fiscal law of Benin in 2021

The 2021 finance law capped the deductibility of these costs at 5% of taxable profit before 
deduction of the costs in question; in the event of a deficit, this provision shall apply to the 
results of the last non-prescribed profit year.

Methods of establishing corporation tax and determining indirectly transferred profits 
(article 37 of the Benin Tax Code amended in 2020)

Since 2020, the profits indirectly transferred to companies which are under the dependence 
or which have the control of companies located outside Benin, either by the increase or the 
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reduction of the purchase or sale prices, or by any other means, are incorporated in the 
results recognized by the accounts for the establishment of the corporation tax due by these 
companies.

These benefits are determined by comparison with those that would have been realized in 
the absence of arm’s length or control.

These provisions also apply for the determination of the taxable profit in Benin of a legal 
person exercising its activity both in Benin and abroad.

Determination of the taxable profit of a permanent establishment in Benin of a foreign 
legal person (article 37 of the Benin Tax Code amended in 2020)

For these branches, no deduction is allowed for the sums which would be, if applicable, 
paid or due, for other purposes than the reimbursement of costs incurred, by the permanent 
establishment at the head office of the legal person or at any of its offices, as royalties, fees 
or other similar payments, for the use of patents or other rights, or as commissions for 
specific services rendered or for management activity or, except a case of banking enter-
prise, as interest on amounts loaned to the permanent establishment.

Annual Transfer Pricing declaration (article 34.4 amended in 2020)

Since 2020, companies that are dependent on or have control of companies established 
outside Benin whose annual turnover excluding taxes or gross assets is greater than or 
equal to one billion francs are subject to an annual declaration of transfer prices before 
1 May each year.

This declaration has three parts:
 → Part 1: General information on the group of associated companies

 › Information on the ultimate parent company of the group

 › Main activities of the group

 › General description of the Transfer Pricing policy applied by the group in relation to the 
reporting company

 › Intangible assets held by the group and used by the reporting company

 › Impact of any restructuring carried out within the group on the reporting company

 → Part 2: Specific information concerning the reporting company

 › Transactions with affiliated companies and Transfer Pricing determination methods 
applied

 › Nature of transactions with associated companies

 › Company name, state or jurisdiction concerned by Transfer Pricing flows

 › Nature of the relationship with the related company

 › Transfer Pricing method applied

 › Change in method made during the year

 › Specific information on loans and borrowings with related persons

 › Information on prior price agreements and tax rulings

 → Part 3: Additional information

Avoungnassou C.G. 
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Migration of the approach of the Chilean Revenue Service to 
segments with greater fiscal impact

In the last five years, we have witnessed Latin American and Caribbean countries undergo-
ing extensive reforms to their Transfer Pricing regulations to achieve standardization for the 
internationally proposed BEPS measures, such as Action 8 (Ecuador, Mexico, Argentina, 
Costa Rica and Honduras); Action 9 (Ecuador, Mexico, Argentina Costa Rica, and Honduras); 
Action 10 (Colombia, Ecuador, Mexico, Peru, Honduras, Argentina and Costa Rica ); and 
Action 13 (Argentina, Colombia, Costa Rica, Mexico, Peru, Brazil, Chile, Panama, Bermuda, 
Belize and Uruguay)1.

In addition to this scenario, Chile is also one of the 130 countries and jurisdictions that have 
subscribed to the OECD’s Inclusive Framework. Thus, the Chilean Revenue Service seeks to 
focus its actions on segments with the greatest tax impact and high risk of non-compliance. 

Proof of this is that within its 2021 Tax Compliance Management Plan the aim is “to gener-
ate actions that allow taxpayers to comply with their tax responsibilities, and direct control 
actions towards those groups that have the greatest impact on collection or that erode tax 
collection bases of the tax system by promoting actions contrary to ethics and tax justice”. 
Therefore, the plan aims to intensify control actions on those segments with the greatest 
impact on the tax system. Nowadays, the most relevant in Chile are those related to digital 
economy and intangible/finance services.

Consider that only the latest Tax Modernization Law (law 21.120 dated 2020) has allowed 
the Chilean Revenue Service to collect close to USD 2 billion. These actions include, among 
others, the control of the declaration and payment of VAT to digital services, the ISFUT, the 
electronic ticket and the real estate surcharge tax. Regarding the specific case of digital 
services, as of June 2021 the Chilean Revenue Service has collected around USD 200 million 
from just over 199 registered platforms since June last year (with the highest collection 
coming from Google, Netflix, Apple, Facebook and Spotify), numbers that more than 
validate the “not so new” focus on the digital economy’s control.

Another important objective under Chilean Revenue Service’s interest on segments with 
the greatest impact on the tax system is regarding the audit of intangible contracts with 
related parties. This year was the first in which the new transfer pricing requirements (local 
file F1951 & master file F1950) have been filed, and the volume of information to be 
assessed will involve several hours of virtual screening; although in principle faster and 
more efficient.

Finally, it is worth mentioning that to date, the approach regarding the evaluation of 
intragroup financing operations and its express addition on Chilean Revenue Service’s circu-
lars of the procedure to determine market conditions for interest rates based on the credit 
rating of its participants is still under discussion. Although COVID-19 imposed a series of 
restrictions on the Chilean economy in general and the financial system with biases in the 
information to be obtained, this would be one of the last issues to standardize with respect 
to the international practice and be considered the cornerstone of transfer pricing tax 
collection processes for the next years.

Chile

1 https://www.ciat.org/beps-monitoring-database/?lang=en 
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Responses to practical questions on the Transfer Pricing 
 implications of the COVID-19 impacts

On 30 September 2021, the China State Taxation Administration responded to five hot 
questions regarding the Transfer Pricing implications of the COVID-19 impacts:

 → Focus of the Transfer Pricing investigation 
During the pandemic period, many enterprises have faced the impacts of the virus. 
However, the extent to which various industries are affected by the pandemic differs 
drastically– while it posed huge challenges for some of the industries, it also brought 
new opportunities to others. Tax authorities will follow the arm’s-length principle during 
the Transfer Pricing investigation in light of the impact of the pandemic on intercompany 
transactions. 

 → Losses of the COVID-19 pandemic 
When evaluating the impact of the pandemic, tax authorities will consider all relevant 
factors, such as function and risk profile, characteristics of intercompany transactions, 
characteristics of the industry to which the enterprise belongs, and situations of its 
comparable entities etc.  
 
Regarding the additional operation costs incurred due to the pandemic, tax authorities 
will consider an adjustment on costs for differences between intercompany transactions 
and third-party transactions. Companies are recommended to prepare a detailed and 
quantitative analysis of incurred losses and maintain supporting documents for potential 
inspection in the future.

 → Sizable fluctuation of profit level 
In 2020, the profitability of many companies fluctuated significantly due to the pandem-
ic. In the local TP file, companies should explain in detail about the impact of the pandem-
ic on intercompany transactions, the value chain and industry etc. Furthermore, in 
comparable analysis, companies should focus on the multi-dimensional data of compa-
rable entities so that the benchmark result can reflect the impact of COVID-19 on the profit 
level of the industry. 

 → Government assistance 
2020 saw the Chinese government offer a series of relief measures to companies, which 
needs to be considered in the TP file preparation, particularly in the comparable analysis. 
Where arrangements on Transfer Pricing are affected by government assistance, compa-
nies should provide relevant information and supporting analysis in the local TP file. Tax 
authorities should identify comparable factors to ensure the fairness and consistency of 
the benchmarking result.

 → Advance pricing agreement 
If the changes due to the pandemic have affected the application of existing APA, compa-
nies should prepare documents to explain to tax authorities the specific changes induced 
by the pandemic and negotiate with them on how to deal with and respond to these 

China
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changes in terms of implementing arrangements on advance pricing. Tax authorities will 
evaluate the extent of the changes. The APA might be cancelled or revised based on 
further negotiation. 

The China State Taxation Administration provided the above principles which companies 
and tax authorities could follow when dealing with the Transfer Pricing implications of the 
COVID-19 pandemic. In the TP work for year 2020, the impact of COVID-19 should be fully 
considered and analyzed to ensure the reliability and accuracy of the TP reports. 

Transfer Pricing Update on Nigerian TP case

Following the maiden decision (Newsletter #1.2021) on Transfer Pricing of the Nigerian Tax 
Appeal Tribunal in the case of Prime Plastichem Nigeria Limited v. Nigerian Federal Inland 
Revenue Service (2020), awareness and compliance with Nigeria’s Income Tax (Transfer 
Pricing) Regulations 2018 has gained increased momentum and attention among associat-
ed taxable persons and tax professionals. In the case in question, the Nigerian Tax Appeal 
Tribunal’s judgement affirmed the Nigerian Federal Inland Revenue Service’s imposition of 
penalties and its revision of the tax liability of Prime Plastichem Nigeria Limited (a connect-
ed taxable person) to pay N1.7 billion (EUR 4,282,439.48 at January 2020).  

Accordingly, associated taxable persons have sought to comply with the requirements of 
the regulations, including the CbCR Regulations of qualified associated taxable persons. 
Compliance with the regulations has been with particular emphasis on the correctness of 
returns and applicable Transfer Pricing method and also the accuracy and completeness of 
Transfer Pricing disclosure, documentation and filings to forestall penalties or trigger a 
Transfer Pricing audit by the Nigerian Federal Inland Revenue Service (which is the relevant 
taxation authority for Transfer Pricing in Nigeria). It will be recalled that in a bid to propel 
the compliance of taxpayers to Transfer Pricing regulations, the Federal Inland Revenue Ser-
vice made steep penalties for non-compliance with the regulations, some of them running 
into tens of millions of Naira for default in filing TP documentation or making incorrect 
disclosures. The penalties contained in the regulations remain contentious as questions 
abound about the power of the Nigerian Federal Inland Revenue Service to impose such 
penalties and the proportionality of such penalties.

Notwithstanding the above, research shows that the Nigerian Federal Inland Revenue 
Service maintains an aggressive policy to ensure that transactions between related parties 
comply with Transfer Pricing regulations. This aggressive policy of the Nigerian Federal 
Inland Revenue Service has led to further Transfer Pricing audit exercises among associated 
taxable persons in Nigeria in this year 2021. For instance, the prevailing trend is for the 
Nigerian Federal Inland Revenue Service to demand further TP documentation, conduct 
interviews and investigate TP transactions with a view to disallow royalty payments for 
trade and marketing intangibles. It has been observed that the Nigerian Federal Inland 
Revenue Service is wont to query the payment of royalties to related entities with DEMPE 
functions especially where the substance of such intangible is not established by the 
associated taxable person. Associated taxable persons are often forced into a situation 
where they defend their positions on intangible transactions with related entities and end 

Maggie Han
maggie.han@wts.cn

Nigeria



17

November 2021
# 3.2021
WTS Transfer Pricing 
Newsletter

up compromising their position because they face an uncertain and likely unfavourable fate 
in litigation before the Tax Appeal Tribunal. The new procedure for the Nigerian Tax Appeal 
Tribunal requires an appellant (taxpayer) to pay 50% of the disputed tax liability into a 
designated account before an appeal can be commenced.

Conclusion

Associated taxable persons are therefore advised to determine by critical examination the 
value of any transaction with a related entity to its corporate endeavours. It is also essential 
for tax professionals to be engaged by associated taxable persons at the origination of 
transactions with related entities and through to their conclusion in Nigeria.

Implementation of Action 12 of BEPS project: a strengthened 
internal tax system

In Senegal, the Transfer Pricing provisions, largely inspired by the OECD Guidelines 2017, 
have been incorporated into the Senegalese General Tax Code. The recent reforms, in partic-
ular the transposition of action 12 of BEPS project by the 2021 finance law were extended 
by the amending finance law of the same year, in order to strengthen the provisions 
governing automatic exchange information relating to financial accounts and the obliga-
tion to identify the beneficial owners of companies.

It is established for financial institutions, credit establishments and similar organizations:
 → an obligation to transmit information relating to the tax residences of all holders of 
financial accounts and, where applicable, of all individuals who control them,

 → an obligation, from 1 January 2022, for individuals or entities that open financial ac-
counts with financial institutions to submit self-certification to establish their tax resi-
dences and, where applicable, to establish the tax residences of individuals who control 
them, except when financial institutions are not required to collect them. 

The information collected by the tax authorities from those individuals or entities may be 
communicated to the tax authorities of countries which have concluded agreements with 
Senegal allowing an automatic exchange of information regarding financial accounts.

Failure to comply with these two obligations is sanctioned by respectively a fine of XOF 
5,000,000 or EUR 7,622.45 per account and XOF 10,000,000 or EUR 15,244.90 per account 
holder.

From now, all legal persons are required to:
 → identify their beneficial owners and keep a register for this purpose at their head office in 
Senegal.

 → keep accurate and up-to-date information relating to the identity of the beneficial 
owners, the nature, methods and extent of the control exercised over the legal person, 
and the date on which the individual(s) became or ceased to be the beneficial owners of 
the legal person.
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Individuals or legal persons residing in Senegal who hold an administrators’ role or manag-
er of trusts, or other similar legal structures with headquarters outside Senegal, are re-
quired to declare to the Head of the Tax Department of their tax domicile, within 20 days 
following their appointment:

 → the existence, terms and content of legal arrangements of this type that they manage or 
administer, 

 → the identity of the persons mentioned in the legal structure and the identity of the 
beneficial owners. 

Failure to comply with these obligations is punishable by a fine of XOF 10,000,000, or EUR 
15,244.90 due as many times as there are documents or information requested and not 
produced, omitted, incomplete or inaccurate.

Supreme Administrative Court decides on one-time Transfer 
Pricing adjustments 

On 23 December 2020, the Taiwanese Supreme Administrative Court issued judgement in 
case (109) Pan Tzu No. 661, concerning one-off adjustments to sales prices. The court denied 
that a one-time Transfer Pricing adjustment (Tai Tsai Shui No. 10804629000, announced on 
15 November 2019) is eligible for a “one-time” sales allowance granted by the taxpayer to 
its subsidiary, due to a lack of supporting documents.

Development of one-time TP adjustments in Taiwan

In the past, one-time downward Transfer Pricing adjustments were recognized only under 
strict conditions,1 including causes for adjustment beyond the control of the parties, e.g. an 
act of God or financial crisis.

To mitigate the risk of double taxation for multinational corporations and to reflect the 
economic substance of a controlled transaction, Taiwan’s Ministry of Finance released a new 
tax ruling on one-time TP adjustments in November 2019, which accepts broader causes for 
adjustment. Enterprises now can make such adjustments before the year-end provided four 
criteria are met: 

1. The parties have concluded transaction terms and all price-relevant factors in a prior 
bilateral agreement. 

2. The adjusted accounts (accounts receivable & accounts payable) have been recorded for 
financial accounting purposes.

3. The counterparty in the controlled transaction has made a corresponding adjustment at 
the same time.

4. All taxes associated with the one-time adjustments are paid.

Background

The taxpayer, a Taiwanese company, claimed that the factors affecting market prices hadn’t 
been fully considered while it sold products to its overseas subsidiary, which caused the 
subsidiary major losses. At the end of 2015, the taxpayer reviewed their quotation and 
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made a reduction of transaction price, which was reported as a “sales allowance” on the tax 
returns. The tax authority denied their contra revenue account and required the taxpayer to 
file back taxes. The case was appealed to the Supreme Administrative Court in 2019, where 
the taxpayer claimed that a one-time TP adjustment should be applicable to their “one-
time” sales allowances granted to the subsidiary prior to the end of 2015.

The decision

The court held that the one-time TP adjustment cannot be applied in this case for the 
following reasons:

1. A one-time TP adjustment is a mechanism provided to MNEs to achieve an arm’s-length 
result when the agreed terms and conditions pertaining to the price-relevant factors are 
changed. Documents must demonstrate the reasons for making the adjustment, the 
method for the adjustment, and the terms and conditions of the adjustment. 

2. The taxpayer provided only internal approvals and debit notes. There were no docu-
ments showing conditions or terms, whether price-relevant factors had been concluded 
by both parties, or how the adjustment would occur for each transaction. The record 
showed only a “one-time” sales allowance to reallocate the revenue between the 
subsidiary and the taxpayer. Without proper documents, the one-time TP adjustment 
could not apply to this case.

Observations

One-time TP adjustment allows taxpayers to adjust their accounting records by the year-end 
before closing the accounting. However, each adjusted account must have been recorded 
with supporting documents that show the reason for the adjustment. Contemporaneously 
reviewing intercompany prices for controlled transactions and keeping documentation for 
each affected transaction is the key for adopting a one-time TP adjustment. 

TP legal framework and practical insights

1.  Legal framework

By joining the Inclusive Framework on Base Erosion and Profit Shifting on 2 June 2017, 
Thailand committed itself to the implementation of the BEPS minimum standards.

As a consequence, the Act Amending the Revenue Code on Transfer Pricing (“Transfer Pricing 
Act”) was announced on 18 November 2018 and came into effect on 1 January 2019, 
requiring any company with annual revenue of over THB 200 million (approx. EUR 5 million) 
to submit a Transfer Pricing disclosure form together with its annual tax return. 

Furthermore, Thailand signed the Multilateral Convention on Mutual Administrative 
Assistance in Tax Matters on 3 June 2020, becoming its 137th signatory state. Although the 
local laws regarding the automatic exchange of information requirements known as the 
Common Reporting Standard (“CRS”) and CbCR are yet to be implemented, they will enable 
the automatic exchange and reporting of certain taxpayer information with other country 
revenue departments.
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2.   Practical insights

Although the power of tax officials to adjust intercompany prices to arm’s length existed 
before the introduction of the Transfer Pricing Act, recent tax audits show that the Thai 
Revenue Department increasingly focusses on Transfer Pricing, and it has a growing num-
ber of TP experts in its specialized audit teams. This may partially be attributed to the 
increased international focus on BEPS but also to Thailand’s economic situation and the 
burden on the government to boost tax revenue to finance its annual budget, which is 
particularly under pressure due to the substantial COVID-19 relief measures.

Therefore, the tax audits also target fiscal years prior to the implementation of the Transfer 
Pricing Act in 2020 and may even target companies that had previously undergone tax 
audits that did not focus on TP matters.

Apart from the scrutiny of the Thai Revenue Department itself, taxpayers should also be 
aware of increasing cooperation between domestic agencies.

In particular, it should be noted that the Thai Revenue Department shares information 
provided in the Transfer Pricing disclosure form, amongst other things, with the Customs 
Department. The Customs Department can then use the provided information on intercom-
pany payments (such as royalties, license fees, technical service fees, commissions etc.) to 
determine whether such intercompany payments meet the conditions prescribed under the 
customs regulation for inclusion into the customs value of imports. Together with other 
available information, the Customs Department gains extensive insight into a company’s 
operations. Thai customs officers are highly incentivized to audit or investigate companies 
for customs offences because they are rewarded with substantial rewards for uncovering 
certain offences.

The US’ role in global adoption of Pillar 1 and Pillar 2/  
ongoing conversations in the US on tax reform/  
a status update on US tax reform

US tax reform is linked to the ongoing conversations at the OECD. On 8 October 2021, the 
OECD announced that 136 Inclusive Framework members signed onto its Pillar 1 and Pillar 2 
deals. Among other provisions, this includes: a special purpose nexus rule granting the right 
to tax a portion of digital profits in the absence of a traditional taxable presence (i.e. 
Amount A), reallocation of 25% of profits above a 10% profit before tax margin to market 
jurisdictions and a 15% global minimum tax (GMT) rate. 

The Biden Administration’s initial tax reform proposal differed from that of the OECD. It 
proposed raising global intangible low-taxed income (GILTI) to 21% and specifies it should 
be calculated on a country-by-country basis. It also eliminates the exemption of the 10% 
return on tangible investment abroad and repeals deductions for foreign-derived intangi-
ble income (FDII). In response, three Democratic Senators introduced a draft bill overhaul-
ing GILTI and FDII entirely, as well as Base Erosion and Anti-Abuse Tax (BEAT). The bill equal-

Till Morstadt 
till.morstadt@
lorenz-partners.com 

United States

mailto:till.morstadt@lorenz-partners.com


21

November 2021
# 3.2021
WTS Transfer Pricing 
Newsletter

izes the GILTI minimum rate with the FDII rate and switches to country-by-country 
calculations for GILTI. It also alters the calculation method for FDII to a percentage of R&D 
and worker training expenses. 

The Biden Administration later conceded on the 15% GILTI provision. US Treasury Secretary 
Yellen stated on 10 October that she is “confident that what we need to do to come into 
compliance with the minimum tax will be included in a reconciliation package.” Prior to 
8 October, the Department of the Treasury had called for a 21% minimum tax citing the need 
to fund improvements in infrastructure, education, research, and clean energy. Now, Biden 
and Congressional Democrats are seeking alternatives to fund such initiatives, including a 
wealth tax or a tax on stock buybacks, but no official statements have been made.

Congressional opposition is that the benefits under Pillar 2 don’t offset the compromises 
under Pillar 1 where the US cedes much of its tax base to market jurisdictions. Almost half of 
the multinationals (MNEs) subject to Amount A are US-headquartered and as the future 
revenue threshold decreases, more US MNEs will be subject to Amount A. 

The US is expected to benefit from Pillar 2. The Global Anti-Base Erosion (GloBE) rules are 
designed to co-exist with President Biden’s GILTI updates and a GMT rate would decrease 
the differential between US and foreign tax rates, reducing the incentive for profit shifting. 
However, the 15% rate coupled with US state taxes have lessened this differential. More-
over, the Biden Administration had been pushing for 20% profit reallocation under Amount 
A, lower than the 25% agreed by the OECD Inclusive Framework.

Thus, the treaty could hit a blockade in the US. Democrats maintain a Senate majority via a 
tie-breaker vote by Vice President Harris. This slim majority could be enough to pass the 15% 
GILTI provision. On the other hand, Pillar 1 would be implemented via treaty ratification, 
which requires a super-majority of 67 Senate votes. Some have suggested legislation as a 
workaround if a super-majority is not reached. 

14 October saw the French Finance Minister announce that the US had reached an agree-
ment with certain European countries to withdraw unilateral digital services taxes (DSTs). 
The US has not made an official statement, but this is a necessary step to adopt Pillar 1. A 
decision on Pillar 2 is possible by the end of this year or early next, but several aspects of 
Pillar 1 have yet to be agreed. 

Transfer Pricing Update Vietnam

The Vietnamese tax authorities are paying special attention to TP compliance, especially to 
identifying deficiencies in ascertaining related party transactions. They must be reported 
with every CIT finalization, also in cases not reaching the threshold for the requirement of 
having a TP documentation. No TP documentation must be provided if the enterprise has:

 → sales in the tax year below VND 50 billion (around USD 2.2 million); or

 → a value of related-party transactions in the tax year not exceeding VND 30 billion (around 
USD 1.3 million)
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If the related party transactions are not identified carefully, the threshold of not exceeding 
VND 30 billion might be used incorrectly.

The TP documentation must be present at the enterprise at the time of filing the CIT finaliza-
tion but will not be filed to the Vietnamese tax authorities. During a regular tax audit, the 
Vietnamese tax authorities will usually request receipt of the TP documentation, which 
must be presented promptly.

If, during the tax audit, the Vietnamese tax authorities see that the report on the related 
party transactions is missing important transactions, a TP audit will probably follow. 

This is particularly the case if the correction in identifying the related party transaction will 
cause the sum to exceed the threshold. In this case, the enterprise normally cannot present the 
TP documentation because it was wrongly assumed that it had not exceeded the threshold.

Decree 132/2020/ND-CP (Decree 132) is effective beginning with the tax year 2020. It 
broadens the definition of related parties that includes:

 → Parties that are directly or indirectly involved in the management, control, or capital 
contribution of the other party. This includes especially these cases:

 → A party holds directly or indirectly at least 25% of the equity in the other party.

 → A third party holds directly or indirectly at least 25% of the equity in each of the parties.

 → A party holding the greatest ownership interest but at least 10% in a joint stock company. 

 → A party granting or guaranteeing a loan in any form if the loan(s) equals at least 25% of 
the equity of the borrowing party and constitutes more than 50% of the total medium- 
and long-term debts of the borrowing party.

 → A party appoints members of the executive board of the other party with certain powers 
or exceeding 50% of the members. 

 → Both parties are managed or controlled by members of the same family.

 → Loans or certain transfers of equity with executive managers or controllers or their family 
members.

 → Both parties are under the effective control of the same person.

 → The party is de facto managed or controlled by the other party.

For the financial year 2020, the definition of the related party transactions should be 
checked early before a possible audit, so that either the TP documentation can be made or 
adjusted before the audit. It should be avoided that the enterprise wrongly assumes that no 
TP documentation is required. 

Decree 132 also changed the benchmarking requirements. The requirements now are very 
detailed and emphasize the importance of using internal comparables along with those 
from Vietnam and - if they are not available - the region. Priority must be given to data from 
economic sub-sectors with the closest similarities. 

If the TP documentation has not been provided according to the benchmarking require-
ments or is missing because of the incorrect identification of the related party transaction, 
the Vietnamese tax authorities will fix the amount of CIT payable according to its consider-
ations. If not prepared well, the taxpayer will have a very weak position here.
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Glossary Adminis- Administrative Principles
trative  Transfer Pricing
Principles   

APA  Advance Pricing Agreement

ATAD  Anti-Tax Avoidance Directive

BEAT  Base Erosion and  
Anti-Abuse Tax

BEPS  Base Erosion and  
Profit Shifting

CbCR Country by Country Reporting

CIT Corporate Income Tax

CRS Common Reporting Standard

DEMPE  Development, Enhancement,
 Maintenance, Protection and
 Exploitation

DST Digital Services Tax

EU European Union

FDII Foreign-derived Intangible 
Income

FTA German Foreign Tax Act (AStG)

FY Fiscal Year

GILTI  Global Intangible  
Low-taxed Income

GloBE Global Anti-Base Erosion

GMT Global Minimum Tax

IC Intercompany

ISFUT Electronic ticket and the real 
estate surcharge tax

LF Local File

LNG Liquid Natural Gas

LRD Limited Risk Distributors

MF  Master File

MNE  Multinational Enterprise

OECD  Organization of Economic 
 Cooperation and Development

OECD  OECD Transfer Pricing Guidelines
Guide- for Multinational Enterprises
lines and Tax Administrations

PSM Profit Split Method

TP Transfer Pricing 

VAT Value Added Tax

WTRMA Withholding Tax Relief 
 Modernization Act
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Ukraine
Ivan Shynkarenko
i.shynkarenko@wts.ua
T +38 044 490 71 97
WTS Consulting/KM Partners
5th floor, 5 Pankivska St. 
01033, Kyiv
http://wts.ua/en

Argentina
Cristian Rosso Alba
crossoalba@rayrlaw.com
Juan Marcos Rougés
jrouges@rayrlaw.com
T +54 91134161422
Rosso Alba & Rougés
Leandro N. Alem 584, 10th Floor
C1001AAN, Buenos Aires
www.rossoalba.com

Benin
Avoungnassou C.G. Romuald
stratemaconseils07@gmail.com
T +229 97116569
SCA Consulting Sarl
Aijedo Cotonou, Anpe Building, 1st Floor
Rue 140
Cotonou

Chile
Marcos Rivera 
mrivera@egbabogados.com
T +56 22 5921300
EGB Abogados
Av. Vitacura 2939, of. 2202
Santiago 
www.egbabogados.com 

China
Maggie Han
maggie.han@wts.cn
T +86 21 5047 8665
WTS China Co., Ltd. 
Unit 06-07, 9th Floor, Tower A 
Financial Street Hailun Center
No.440 Hailun Road, Hongkou District
200120, Shanghai
www.wts.cn
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Nigeria
Kelechi Ugbeva 
kelechi@blackwoodstone.com
T +234 9033501613
Blackwood & Stone LP
22A Rasheed Alaba Williams Street 
Lekki Phase 1
Lagos 
www.blackwoodstone.com 

Senegal
El Hadji Sidy Diop
sidy.diop@faceafrica.sn
T +221 77 639 73 65 / T +221 33 869 91 66
Face Africa tax & legal
2, Place de l’Indépendance 
(Independance square) at the Aliou Ardo 
Sow Building (Ex SDIH building)
4th floor, same floor and building 
as Citigroup
10 000, Dakar
www.faceafrica.sn

Taiwan
Holly Chu
holly.chu@eiger.law
Joanne Lee
joanne.lee@eiger.law
T +886 2 2771 0086
WTS Consulting (Taiwan) Limited/
Eiger Law
2F., No. 25-2, Sec. 4 
Ren’ai Rd., Da’an Dist.
106, Taipei City
https://eiger.law

Thailand
Till Morstadt
till.morstadt@lorenz-partners.com 
T +6622871882
Lorenz & Partners Co., Ltd.
27th Fl., Bangkok City Tower
179 South Sathorn Rd.
10120 Bangkok
www.lorenz-partners.com 

United States
Kacie Stettner
kacie.stettner@valentiam.com
T +1 609 306-7075
Valentiam Group
60 Washington St., Suite 101
Morristown, NJ  07960
www.valentiam.com

Vietnam
Nguyen Thi Hang Nga
nguyen.thi.hang.nga@wtsvietnam.com 
Wolfram Gruenkorn 
wolfram.gruenkorn@wtsvietnam.com
T +84 28 7302 5771
WTS Tax Vietnam Co., Ltd. 
8th Floor TMS Building
172 Hai Ba Trung Str., D. 1
70000, Ho Chi Minh City
https://wtsvietnam.com
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About WTS Global 

With a representation in over 100 countries, WTS Global is one of the leading global tax 
practices offering the full range of tax services without the constraints of a global audit firm. 
WTS Global deliberately refrains from conducting annual audits in order to avoid any 
conflicts of interest and to be the long-term trusted advisor for its international clients. 
Clients of WTS Global include multinational companies, international mid-size companies 
as well as private clients and family offices. 

The exclusive member firms of WTS Global are carefully selected through stringent quality 
reviews. They are typically strong local players in their home market being united by the 
ambition of building the tax firm of the future. WTS Global effectively combines senior tax 
expertise from different cultures and backgrounds be it in-house, advisory, regulatory or 
digital. 

For more information please visit wts.com

Imprint 

WTS Global 
P.O. Box 19201 | 3001 BE Rotterdam
Netherlands 
T +31 (10) 217 91 71 | F +31 (10) 217 91 70 
wts.com | info@wts.de 

The above information is intended to provide general guidance with respect to the subject matter. This general guidance 
should not be relied on as a basis for undertaking any transaction or business decision, but rather the advice of a qualified tax 
consultant should be obtained based on a taxpayer’s individual circumstances. Although our articles are carefully reviewed, 
we accept no responsibility in the event of any inaccuracy or omission. For further information please refer to the authors.

https://www.wts.com
https://www.wts.com



