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An Austrian perspective on intermediary holding 
companies and withholding tax relief 
The question of the necessary substance requirements for foreign holding companies in order to qualify 
for an exemption or refund of withholding taxes has been a hot topic in various EU member states. A 
decision of the Austrian Supreme Administrative Court and a recent opinion by the Ministry of Finance 
provide some guidance on his topic.  

In its decision of March 27, 2019, 2018/13/0004, 
the Austrian Supreme Administrative Court dealt 
with the question whether the investment in an 
Austrian company via Luxembourg holding 
companies are abusive in the light of the EU 
Parent-Subsidiary-Directive. In this case an 
Austrian company was partly held by an 
intermediary holding company resident in 
Luxembourg (LuxCo2), which passed through 
any dividends it received to another holding 
company in Luxembourg (LuxCo1). LuxCo2 
neither had own personnel nor an active 
business. LuxCo1 had its own employees, its 
own premises and the management activities of 
its shareholdings were subject to VAT. LuxCo1 
itself was owned by funds in the Cayman Islands, 
Australia, European countries and others.  

The Austrian tax authorities and the Austrian 
Fiscal Court rejected the request for refund of 
Austrian withholding tax based on Austrian 
general anti-avoidance rules (GAAR). As the 
beneficial owners of the structure where partly 
tax resident outside the EU, the interposition of 

the Luxembourg holding companies was seen as 
directive shopping.  

According to the Austrian Supreme 
Administrative Court however, the application of 
the Austrian GAAR would require both the 
applying LuxCo2 and its parent company LuxCo1 
to be established without economic or other 
non-tax reasons and both having no own 
economic activities. The court found no grounds 
to assume that LuxCo1 had no own economic 
activities. According to the court, the activities of 
a managing holding company must not include 
that its employees give professional advice to its 
subsidiaries on the management of its business. 
In this regard the Austrian court referred to the 
Deister and Juhler cases of the ECJ and stated 
that contrary to Deister Holding and Juhler 
Holding, LuxCo1 even was subject to VAT. 

Regarding the requirement of economic reasons 
for a structure, the court found that an economic 
reason can also exist if the desired economic 
goal could be achieved by an alternative 
structure. The taxpayer must not prove that the 
acquisition of the Austrian company would have 
failed without the interposition of intermediary 
EU holding companies.  

A withholding tax relief can therefore be 
granted in cases where at least the indirect 
holding company of an Austrian company fulfills 
the substance requirements of the EU Parent 
Subsidiary Directive.  

No exemption at source for non-EU intermediary 
holding companies 

Contrary to the opinion of the Supreme 
Administrative court, the Austrian Ministry of 
Finance (MoF) recently dealt with the question 



WTS Global European Tax Law Center 
April 1, 2020 

#6-2020 

of withholding tax relief regarding non-EU-
holding companies, where the MoF comes to a 
different conclusion. In the case at question in 
EAS 3422 issued on January 7, 2020, 100% of an 
Austrian company were held by a US 
intermediary holding company (USCo2) which 
again was held by a US stock listed company 
having an active business (USCo1). According to 
the MoF, an exemption at source of Austrian 
withholding tax on dividends paid to non-EU-
intermediary holding companies must not be 
granted, where the direct holding company of 
the Austrian company does not fulfil the 
substance requirements (i.e. if USCo2 does not 
have an active business itself, no exemption at 
source can be granted). In such cases, 
withholding tax relief might only be achieved by 
applying for a refund. 

Take-away 

Whether or not a foreign holding company 
qualifies for an exemption at source or a refund 
from Austrian withholding tax must always be 
assessed based on the facts of the respective 
case. Especially non-EU shareholders of Austrian 
companies must think twice about structuring 
their investment via an intermediate holding 
company, as they will not receive an exemption 
at source from Austrian withholding tax.  
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About the "ETLC" 

The WTS Global European Tax Law Center (“ETLC”) 
consists of dedicated tax experts from WTS Global 
specializing on recent news, developments and 
court decisions at EU level. 

The ETLC newsflash will bundle the most relevant 
information and provide first hand analysis by 
tax experts from WTS Global. 

 

About WTS Global 

With representation in over 100 countries, WTS 
Global has already grown to a leadership position 
as a global tax practice offering the full range of 
tax services and aspires to become the 
preeminent non-audit tax practice worldwide. 
WTS Global deliberately refrains from conducting 
annual audits in order to avoid any conflicts of 
interest and to be the long-term trusted advisor 
for its international clients. Clients of WTS Global 
include multinational companies, international 
mid-size companies as well as private clients and 
family offices. 

The member firms of WTS Global are carefully 
selected through stringent quality reviews. They 
are strong local players in their home market who 
are united by the ambition of building a truly 
global practice that develops the tax leaders of 
the future and anticipates the new digital tax 
world. 

WTS Global effectively combines senior tax 
expertise from different cultures and 
backgrounds and offers world-class skills in 
advisory, in-house, regulatory and digital, 
coupled with the ability to think like experienced 
business people in a constantly changing world. 

For more information please see: wts.com 
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The above information is intended to provide general guidance 
with respect to the subject matter. This general guidance 
should not be relied on as a basis for undertaking any 
transaction or business decision, but rather the advice of a 
qualified tax consultant should be obtained based on a 
taxpayer’s individual circumstances. Although our articles are 
carefully reviewed, we accept no responsibility in the event of 
any inaccuracy or omission. For further information please refer 
to the authors 
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