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Latest case law from EU member states on
beneficial ownership and abuse of law

Recent case law across Europe shows that domestic courts are being inspired by the CIEU case law on
abuse. In this newsletter we have summarised recent case law in Switzerland, France, Spain, the Neth-
erlands and Italy. Despite the Italian Supreme Court's positive ruling, a trend seems to be set: taxpayers
claiming benefits under EU or treaty law should more than ever be ready to demonstrate the economic

rationale of their structures.
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RULING BY THE SWISS FEDERAL SUPREME COURT ON
THEAPPLICATION OFABUSEOFRIGHTS ON CROSS-BOR-
DER DIVIDEND DISTRIBUTIONS

Inarecentruling of 20 April 2020, the Swiss Federal Su-
preme Court (Schweizerisches Bundesgericht) had to
decide whether dividends paid by a Swiss company to
its Irish parent company could be considered as abuse
of rights and therefore be excluded from withholding
tax privileges.

The case dealt with a situation in which a Swiss subsid-
iary was sold by its Dutch parent company to an Irish
group company. However, the Irish group company
was only able to buy the Swiss subsidiary with a loan
granted from its Irish parent company (the grandpar-
ent company of the Swiss subsidiary), who in turn re-
ceived the necessary funds via a loan from the Swiss
subsidiary. The Irish group company claimed a refund

of withholding tax on the post-acquisition dividends
that it had received from the Swiss subsidiary and re-
lied onthe Agreement between the European Commu-
nity and the Swiss Confederation providing for meas-
ures equivalent to those laid down in Council Directive
2003/48/EC on taxation of savings income in the form
of interest payments.

Even though the Swiss Federal Supreme Court's rul-
ing was made in 2020, and thus after the Protocol of
Amendment had entered into force, it was based on
the old reqgulations.

The Court upheld the existence of abuse due to the
specific structure of the transaction and refused the
withholding tax privileges.

In its ruling, the Court highlighted the following as-
pects:

> Right of use: In accordance with the CIEU cases
(-116/16 and C-117-16 T Danmark and Y Denmark
Aps of February 26, 2019 (the so-called "Danish
cases"), the Court stated that the refund must be
refused if the parent company, (i.e. the Irish group
company), not only lacks the right of use of the in-
come, but also if the whole structure constitutes
fraud or abuse. In its ruling, the Court argued that,
tothe extentthatthe offence ofthe misuse ofrights
is fulfilled, the right of use does not need to be ex-
amined.

> Abuse of rights: The Court concluded that all ele-
ments required to prove tax avoidance in Switzer-
land were met. In particular, the legal structure
chosen by the companies involved would have re-
sultedinconsiderabletaxsavingsforthe companies
belonging to the group, since substantial old re-
serves (i.e. reserves that, under the previous own-
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ership structure, only qualified partly for a refund
of the Swiss withholding tax) would come within
the scope of the withholding tax privileges. Under
this approach, the Swiss Federal Tax Administration
generally refuses refund claims of Swiss withhold-
ing tax if Swiss investments are transferred from
one country to another country that has more ad-
vantageous refund conditions underthe applicable
double taxation agreement. In this case, the old re-
serves were generated in a period where the Dou-
ble Taxation Agreement with the Netherlands ap-
plied, which had a specificanti-abuse provision and
15% of the Swiss withholding tax was non-refunda-
ble; whereas, under the new ownership structure,
only 10% was non-refundable.

> Consequences of abuse of rights: Since this dis-
pute involved an unjustified claim to an advantage
under the CH-EU Agreement, the Swiss Federal Su-
preme Court decided to apply the CIEU case law in
the "Danish cases”. According to the CIEU, Member
States are obliged to deny the benefits of the Par-
ent-Subsidiary Directive of 23 July 1990, even if
they do not have anti-abuse rules in their nation-
al law and agreements. Consequently, no refund
of withholding tax was granted to the Irish group
company.

wtsglobal

ACCORDING TO THE FRENCH ADMINISTRATIVE SU-
PREME COURT, BENEFICIAL OWNER STATUS IS A CON-
DITION FOR BENEFITING FROM THE PARENT-SUB-
SIDIARY DIRECTIVE'S DIVIDEND WITHHOLDING TAX
EXEMPTION

Under French domestic law, the distribution of divi-
dends by a French company toits EU parent company is
exempt from withholding tax, provided that the latter
can demonstrate that it is the beneficial owner of the
dividends.

Initsruling of 5June 2020 n° 423809, Eqiom and Enka,
the French Administrative Supreme Court ruled that
this conditionis compatible with the Parent-Subsidiary
Directive, which is to be interpreted in line with the
Danish cases.

In this particular case, dividends were paid by a French
company to its sole shareholder, a Luxembourg com-
pany whose shares were held by a company resident
in Cyprus, which in its turn was wholly controlled by a
company established in Switzerland.

The French tax authorities refused the application of
the withholding tax exemption considering that the
Luxembourg parent company was not the beneficial
owner of the distributed dividend, since it was able
to establish that it was indeed the holder of the Swiss
bank account into which the dividends were paid by
the French company.

It was therefore not a question of a transit of the div-
idends through the intermediary of the Luxembourg
company before their transfer to a beneficiary estab-
lished in a third country (Switzerland), but about the
reality of the collection of the dividends by the Luxem-
bourg company.

The French and Luxembourg companies challenged
this refusal, arguing before the Court that the French
law provisionswereincompatible withthe Parent-Sub-
sidiary Directive's objectives, which do not contain a
beneficial owner clause (unlike the Interest-Royalty
Directive).

In its ruling, the Court expressly quoted point 113 of
the Danish cases, which states that: “[...JThe mecha-
nisms of the Parent Subsidiary Directive, in particular Ar-
ticle 5 providing for a withholding tax exemption are not,
on the other hand, intended to apply when the beneficial
owner of the dividends is a company resident for tax pur-
poses outside the European Union since, in such a case,



WTS Global European Tax Law Center | October 23,2020

exemption of those dividends from withholding tax in the
Member State from which they are paid could well result
in them not actually being taxed in the European Union.”

The Court then ruled on these grounds that “the status
of beneficial owner of dividends must be regarded as a
condition to benefit from the withholding tax provided by
Article 5 of the Directive.”

It follows from this ruling, and the reasoning of the
Advocate General's Opinion, that the condition of ben-
eficial owner may constitute an autonomous basis
for refusing to apply the withholding tax exemption,
withoutinvoking an abuse of rights, but only to the ex-
tentthatthe beneficialowneris nothim/herself estab-
lished inthe European Union.

THE SPANISH CENTRAL ADMINISTRATIVE COURT RE-
FERS TO THE DANISH CASES IN INTERPRETING THE
SPANISH ANTI-ABUSE CLAUSE ON DIVIDENDS PAID TO
EU HOLDINGS

The Danish cases doctrine has been interpreted by the
Spanish courts in two decisions from the Spanish Cen-
tral Administrative Court from October 2019. One of
the resolutions, which we analysed in Newsflash #4,
concerned the payment of interest by a Spanish sub-
sidiary to a Dutch holding company, which was held by
a structure of conduit companies, and ultimately by a
non-EU entity. The Courtrejected the application ofthe
exemption oninterest paidtoan EUtaxresident recipi-
ent because the Dutch holding entity was not the ben-
eficial owner of the interest paid by the Spanish entity.

Inthe otherresolution, whichisthe subject of this sum-
mary, the Court referred to the Danish cases doctrine
tointerpret the Spanish domesticanti-abuse provision
regarding the obligation to withhold dividends and
shareholder bonuses paid by a Spanish company to its
Luxembourg parent, which in turn was fully-owned by
a Qatarinvestment fund.

The Court confirmed that shareholder’s bonuses for at-
tending should be treated as dividends for tax purpos-
es. In addition, the Court concluded that the dividends
paid by the Spanish entity could benefit neither from
the EU Parent-Subsidiary Directive exemption, nor
from the Luxembourg - Spain Double Tax Agreement,
to the extent that the Luxembourg holding entity was
notthe beneficialowner of the dividends, as the actual
beneficialownerwasanonEU-resident. During the pe-
riods under consideration the Double Tax Agreement
between Qatar and Spain was not yet in force, so the
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domestic withholding rules of Spanish Non-Resident
Income Tax applied.

The Court ruled that the Spanish domestic anti-abuse
provision on dividends is in accordance with EU Law.
In particular, the Court held that, on the one hand, the
Spanish tax authorities had proved that the Luxem-
bourg holding company was held by a non-EU share-
holder and funds were passed on to the non-EU share-
holder.

Onthe otherhand, according to the Court the taxpayer
had not proved the fulfillment of the requirements for
the exception to the application of the anti-abuse pro-
vision. This exception requires (i) that the EU recipient
company carries out economic activity directly related
to the subsidiary and (ii) that the EU company has not
beenset up solely to benefit from the exemption.

To the extent that the compliance with these require-
ments was not proved, the Court accepted as evidence
of abuse the following facts: the lack of employees at
the level of the Luxembourg parent company, the fact
that dividends paid by the Spanish company were fi-
nally repaid by the Luxembourg holding company to
its sole non-EU shareholder via a loan repayment and
interest payments, and the fact that the directors of
the Luxembourg holding company were also directors
of its non-EU shareholder.

Itcanbeinferred fromtheserulingsthatboththe Court
and the Spanish tax authorities are referring to the
beneficial ownership and the applicable anti-avoid-
ance provisions when challenging the withholding
tax exemption on dividend and interest payments. Al-
thoughthe Court's rulings are binding on other admin-
istrative courts, they can be appealed to the Spanish
Courts of Justice, who may take a different approach.

DUTCH CASES: ONE STEP FURTHER ...

Following the Court of Justice of the European Union's
ruling in the Danish conduit cases, courts across Eu-
rope seem to be increasingly faced with cases in which
the application of withholding tax exemptions on
cross-border dividend and interest payments is being
scrutinised.

Just asin Italy, France and Switzerland, the Dutch low-
er court of Haarlem has recently made two rulings in
which reference is made to the principles set outin the
Danish conduit cases.


https://wts.com/wts.com/publishing-articles/etlc/ETLC_Newsflash04.pdf
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Both rulings involved structures with a Belgian BVBA
(a limited liability company, which today is called BV)
ultimately held by individuals resident in Belgium. So,
in contrast to all the other cases, these cases only in-
volved two jurisdictions.

The Belgian BVBAs in both cases held a minority inter-
est (i.e. 38.71% and 24.39%) in a Dutch BV, which had
been set up forits shareholders to hold an investment
in a Dutch private equity fund.

Inthe first case, the BVBA did not hold any other assets
than the shares in the Dutch BV and two ‘old timer’
classic cars. Further, it did not have any employees or
office space atits disposal.

In the second case, the BVBA owned shares in more
than ten other companies, including operational
companies, and performed management activities
for certain of these companies. The BVBA in this case
used office space and paid significant fees (around
EUR 650,000 per year) for management services per-
formed by its director and legal and administrative
services performed by the director's wife. Further-
more, the BVBA’s director was actively engaged with
searching for potentialinvestments forthe BVBAin the
high-tech sector.

Atsome point the Dutch BV distributed dividends to its
shareholders. Both Belgian BVBAs claimed an exemp-
tion from Dutch dividend withholding tax based on Ar-
ticle 4, paragraph 2, of the Dutch 1965 Dividend With-
holding Tax Act ("DWT"), which is an implementation
of the Parent-Subsidiary Directive. The exemption was
denied by the Dutchtaxauthoritiesin both cases based
on the anti-abuse provision included in the DWT. More
specifically, the Dutch tax authorities took the position
that both BVBAs were interposed between the Dutch
BV and the Belgian individual shareholders to make
use of the dividend withholding tax exemption and
that the structures should be considered as artificial.

The Court indeed acknowledged that if the individu-
al shareholders had held the interest in the Dutch BV
directly without the interposition of the BVBAs, then
they would not have been entitled to the exemption
from Dutch dividend withholding tax. As such, it con-
sidered that one of the main purposes for interposing
the BVBAs inthe structure was to avoid Dutch dividend
withholding tax and that the structure was presumed
tobeartificialunlessit could be demonstrated that the
structure was not wholly artificial with no economic
purpose.
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The Court held that the BVBA in the first case had not
succeeded in demonstrating the structure's economic
purpose, considering that it did not have many other
assets than the shares in the Dutch BV, lacked office
space and personnel.

In contrast to the BVBA in the first case, the Court held
that the BVBA in the second case had successfully
demonstrated that the structure was not wholly arti-
ficial and did have an economic purpose, considering
the other investments (actively) held by the BVBA, the
services performed by the director and his wife and
the availability of office space.

Appeals have been raised in both cases. It is in any
event clear that taxpayers claiming benefits under the
Parent-Subsidiary Directive should more than ever be
ready to demonstrate the economic purpose of their
structurein orderto tackle challenges from the tax au-
thorities across Europe.

BENEFICIALOWNERSHIP AND SUBSTANCE OF HOLDING
COMPANIES (ITALIAN SUPREME COURT, 10 JULY 2020,
NO. 14756)

The Italian Supreme Court has recently delivered a re-
markable ruling on the beneficial ownership require-
ment in the context of an acquisition funding scheme.
The Italian acquisition vehicle had paid interest to the
Luxembourg parent company, which in its turn had
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been financed by a bank loan through several layers of
Luxembourg holding companies.

The Supreme Court concluded that the Luxembourg
parent company qualified as the beneficial owner of
the interest received on the basis of arguments that
are rather different from those usually deployed in
similar cases. Indeed, according to this ruling:

> the notion of beneficial owner must be assessed in
the light of the ‘availability test’, as recommended
by the OECD Commentary. In this particular case,
the recipient (despite the matching terms of its
own funding) was considered to have full owner-
ship and availability of the proceeds it had received
from group companies and had no legal obligation
toreturnthem to third parties;

> the Luxembourg company, which received income
from subsidiaries was acting as an international
financial centre for the entire group and manag-
ing all treasury and financing needs. It received fi-
nancial income from all group companies and not
only from the Italian subsidiary. Therefore, its role
was to harmonise investments and to manage all
financial flows and its income statement showed
operating profits coming precisely from the perfor-
mance of these activities;

> theincome of the Luxembourg company was taxa-
ble and taxed in Luxembourg;

> thecircumstances thatthe recipient company held,
on top of the facilities, only controlling sharehold-
ings and that it was wholly-owned by another com-
pany (“cascade” control) did not prove, by them-
selves, that the sub-holding was only an artificial
or instrumental entity without organisational and
managerial autonomy;

> the only regulatory element relevant for the pur-
poses of the notion of beneficial owner was the
parent company's mastery and autonomy in deci-
sions concerning the shareholdings held and the
destination of the financial income perceived;

> when assessing the status of a holding company,
reference cannot be made to the typical features
of operating companies. Instead of focusing on the
premises, assets and employees, focus should be
upon the company's organisational and manageri-
alautonomy;
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> furthermore, the loan from the Luxembourg com-
pany to the Italian subsidiary was part of a broader
portfolio of facilities drawn in order to complete
the complex leveraged buyout operation. There-
fore, the loan (and the interest flow) could not be
taken alone, for the purposes of the assessment of
the beneficial owner requirement, which was in-
sensitive to the general contractual framework in
which it was inserted, and typical of the dynamics
of corporate groups.

The ruling indicates that the Supreme Court is pre-
pared to take into account the role and the manage-
ment autonomy of the interest recipient, rather than
merely looking at the objective features of any indi-
vidual facility.
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ABOUT THE “ETLC"

The WTS Global European Tax Law Center (“ETLC") con-
sists of dedicated tax experts from WTS Global special-
izing on recent news, developments and court deci-
sions at EU level.

The ETLC newsflash will bundle the most relevant in-
formation and provide first-hand analysis by tax ex-
perts from WTS Global.

The ETLC Editorial Team is in charge of the review of
the publications by the ETLC. It is composed by several
members of the WTS Global ETLC: Giovanni Rolle (WTS
R&A, Italy); Masoumeh Kangarani (Atlas, Netherlands);
Matthias Mitterlehner (ICON, Austria); Koen Morbée,
Matthias Vekeman and Thomas De Meyer (Tiberghien,
Belgium); and Inés Blanco de Tord (WTS Global).

For any questions, please contact us at knowledge.
management@wts.com

ABOUT WTS GLOBAL

With representation in over 100 countries, WTS Global
has already grown to a leadership position as a global
tax practice offering the full range of tax services and
aspires to become the preeminent non-audit tax prac-
tice worldwide. WTS Global deliberately refrains from
conductingannualauditsinorderto avoid any conflicts
of interest and to be the long-term trusted advisor for
its international clients. Clients of WTS Global include
multinational companies, international mid-size com-
panies as well as private clients and family offices.

The member firms of WTS Global are carefully select-
ed through stringent quality reviews. They are strong
local players in their home market who are united by
the ambition of building a truly global practice that de-
velops the tax leaders of the future and anticipates the
new digital tax world.

WTS Global effectively combines senior tax expertise
from different cultures and backgrounds and offers
world-class skillsin advisory, in-house, requlatory and
digital, coupled with the ability to think like experi-
enced business people in a constantly changing world.

Formore information please see: wts.com
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The above information is intended to provide general guidance
with respect to the subject matter. This general guidance should
not be relied on as a basis for undertaking any transaction or busi-
ness decision, but rather the advice of a qualified tax consultant
should be obtained based on a taxpayer's individual circumstanc-
es. Although our articles are carefully reviewed, we accept no re-
sponsibility in the event of any inaccuracy or omission. For further
information please referto the authors.
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