s wits global

WTS Transfer Pricing
Newsletter

Editorial Dear Reader,

Itis our pleasure to present to you the second edition of our WTS Transfer Pricing 2019
Newsletter.

The global transfer pricing environmentis changing in a dynamicway. Therefore in order to
keep you up to date, our WTS Transfer Pricing Newsletter provides you with an overview of

current developments in the transfer pricing areain 11 selected countries.

We hope you will find this newsletter useful and we would appreciate your feedback and
suggestions.

Ifyou have any questions regarding any aspects of this newsletter, our expertsinthe global
WTS TP team will be happy to answer any questions you may have.

Yourssincerely,

WTS Global Transfer Pricing Team
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Limits of temporary reliefin the MAP
(Mutual Agreement Procedure)

Priorto the EU Tax Dispute Resolution Act [EU-StbG], Section 48 of the Federal Fiscal Code
(BAO) allowed for the unilateral elimination of international double taxation by means of
the imputation method until 30 August 2019 within the framework of a discretionary
decision. This was particularlyimportant when it came to avoiding temporary double
taxation forthe duration of an ongoing bilateral procedure.

Once the EU Tax Dispute Resolution Directive takes effect on 1 September 2019, this proce-
dure will only be possible in isolated cases. According to Section 48 Para. 5 of the Austrian
Federal Fiscal Code (BAO), offsetting to avoid temporary double taxation is only an option if
itis not possible to have a bilateral mutual agreement or hold arbitration proceedings. The
explanatory remarks state that thisis only the case if there is no double taxation agree-
ment with the country concerned. Apart from these exceptional cases, temporary double
taxation can no longer be unilaterally avoided.

Thisis relevantif, for example, more profits are generated in Germany and these have
already been taxed in Austria, the country of residence. The lack of imputation opportuni-
ties means thatthe only option available to the taxpayeristo apply fortemporary relief
abroad (in this case Germany). As such, it is necessary to examine in each individual case
abroad whether and what possibilities there are for avoiding temporary double taxation.
This means thatin casesin which no temporary relief can be obtained abroad, double
taxation applies untilthe dispute has been resolved in the bilateral procedure.

Decisionsissued before 1 September 2019 under the former Section 48 BAO lose their
validity as well. Applications for extensions beyond 1 September 2019 will be rejected.

Chinese taxationin the era of digitisation

Since the State Council'sannouncement of its “Internet + taxation” action planin 2015,
China has been making steady progress in upgrading its technology for data collection,
information exchange and big data analysis for tax management and control. All these
efforts have enlisted China as an early bird in the era of digitisation, which also brings
challenges to multinational groups' tax risk management.

Several milestones suffice to demonstrate the Chinese tax authority's aim to set up the
“Internet + taxation” structure. Since 2015, the data access code for all Chinese companies
has been standardised as one "Unified Social Credit Code" allowing quick access to all the
commercial and taxation data of taxpayers, which serves as a backbone for digitised taxa-
tion management. The e-tax system (Golden Tax I11) has been upgraded to a powerful
taxation database, which automatically analyses all financial data, invoices, tax filings and
the like. Aninformation exchange platform is being built across various departments
including tax, commerce, statistics, banks, customs, public security and foreign exchange. On
the basis of digitised data collection, the Chinese tax authority is also blending the concepts
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of big data and cloud computing into taxation management, and gradually producing
electronicfiling, paperless submissions, online reviews and diversified clearance windows.

The Chinese tax authority is about to upgrade its approach to tax investigationina more
efficient and effective way. The tax officers can spot taxpayers' potential tax issues based on
therisk alerts popping out from its systems and launch aninquiry into these matters.

ArecentTPinvestigation case in China may well illustrate the Chinese tax authority's increas-
ing ability to identify and investigate risks. An abnormal profitability alert for Company A (CIT
rate at 25%) has caught the tax office's attention by comparing its comparable data. The
taxation exchange platform also shows that Company A's subsidiary, Company Bin another
city (CITrate at 15%), has outperformed the market rate. The tax office teams in the two cities
started to investigate the company's function and risk profile and its transfer pricing policy. It
was found that although Company A had assumed complicated marketing and control
functions, it had purposefully kept more profitsin Company B to enjoy an overall lower CIT
burden.The tax office has therefore imposed an upward tax adjustment for RMB 27.8 million
and a late paymentinterest at RMB 0.55 million for the past three years.

The Chinese tax authority has been active on the global international tax stage: e.g. con-
ducting bilateral tax treaties with 110 countries; participation in the Multilateral Conven-
tion on Mutual Administrative Assistance in Tax Matters and BEPS plans. With the help of the
more digitised taxation tools, the Chinese tax authority is catching up with the world's
latest knowledge of and technology in taxation management and control.

Hong Kong IRD issues guidance regarding TP Documentation
and CbCR

0n19July 2019, the Hong Kong (HK) Inland Revenue Department (IRD) published three

Department Interpretation and Practice Notes (DIPNSs):

> DIPN 58: TP Documentation and CbCR which aligns the HK documentation requirements
with the OECD’'s three-tiered standardised approach (i.e. MF, LF and CbCR), with specific HK
thresholds for exemption

> DIPN 59: TP Between Associated Persons which elaborates onthe IRD's approach to the
application ofthe OECD TP principles

> DIPN 60: Attribution of Profits to PEs in HK which adopts the authorised OECD approach
(AOA) in the allocation of profits to PEs

TP Documentationrequirements

The MFand LFshould be prepared on a contemporaneous basis by no later than the time the
tax return is submitted (nine months afterthe accounting year-end). DIPN 58 helpfully sets
outthe exemption thresholds for MF and LF as follows:

> Size of business - Exemption from preparing MF and LF if they meet the following:

> Totalrevenue <HKD400m*
» Total assetvalue <HKD300m
» Average number of employees <100

* 1EURisapproximately 8.68 HKD
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- Amount of related party transactions - Exemption from covering transactions under the
following thresholds:

» Transfer of moveable/immovable properties: HKD220m

» Transfer ofintangibles/Transactions with respectto financial assets: HKD110m
» Othertypes oftransactions: HKD 44m

» Specified domestictransactions and transactions before 13 July 2018

Regardless of any exemptions, transactions stillneed to be conducted atarm’'s length. There
is a useful roll-forward rule for certain elements of the LF (e.g. benchmarking study and
descriptions of comparables) can be rolled forward for a maximum of three years if the
conditions of the controlled transactions or operations remain unchanged. There are
penalties, including a fine of HKD50,000 for failing to prepare MF and LF under Section 58C.
Maintaining MF and LFs can reduce the likelihood of being audited and mitigate the risk of
penaltieswhen such audits do occur.

Substance over Formas Appliedto TP

DIPN 59 provides guidance as to how the substance over form rule may be appliedina TP
contextinwhichthe IRD has the powerto recharacterise the transaction if it lacks commer-
cial rationality. DIPN 59 explicitly states that where reliable data show that comparable
uncontrolled transactions exist, it cannot be arqgued that such transactions between associ-
ated persons would lack commercial rationality.

Inrelationto the application of TP methods, the IRD provides specific guidance:

- Where a traditional transaction method and a transactional profit method can be applied
inan equally reliable manner, the traditional transaction method is preferred

- Whilstthereis no preference for the use of commercial databases, the IRD disclosed that
ithas subscribed to the Orbis/Osiris databases

> Localcomparables are preferred and, in theirabsence, overseas comparables can be
accepted iftheyare based on a similar market principle.

- The IRD rejects the use of statistical tools that do notincrease the reliability of the data
and cites the explicit rejection of pooled ranges.

Allocation of profits to PE

The HK definition of PE is consistent with that of the OECD Model Tax Convention and relies
onthe AOAto allocate taxable profits to the PE. This comprises two steps under DIPN 60.
First, identify the related party dealingsin which the PEis involved and determine the
relevant functions, assets and risks of the PE. Next, the taxpayer must apply the arm’'s length
principle to the recognised dealings, including the comparability analysis and application
ofthe OECD TP methods.

CbCreport

AHKtaxpayeris part of areportable Group if total consolidated group revenue exceeds

certain threshold amounts for the immediately preceding accounting period as follows:

> Ifthe Ultimate Parent Entity (UPE) is a HK tax resident, the specified threshold amountis
HKD6.8m
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> Ifthe UPEis not a HKtax resident and that jurisdiction requires a CbCreportto befiled, the
specified threshold amountis the amount as stipulated in the said jurisdiction

> Ifthe UPEis not a HKtax resident and that jurisdiction does not require a CbCreportto be
filed, the specified threshold amountisanamountin the currency of thatjurisdiction
equivalentto €750 million as atJanuary 2015

Thefiling deadline fora CbCR is 12 months after the accounting year-end. A HK taxpayer of a
reportable Group is required to file a CbCR notification in electronic form via the CbCR Portal
within three months after the accounting year-end (unless another HK taxpayer of the same
Group has filed the notification).

summary

While the HK DIPNs are largely consistent with OECD guidelines, itis worth noting the
specificqguidance around the use of TP methods, substance over form recharacterisation and
the adoption of the AOA for PEs, which not all countries across Asia have adopted.

Groups with a HK presence should consider the following:

> Whether existing HK operations will trigger any TP documentation obligations. If so,
instead of merely replicating pre-existing Group TP documentation, ensure that the TP
documentation accurately reflects the functional profile of HK transactions.

- Regardless of exemptions, ensure that TP analyses supporting the related party pricing,
allocation of profits to PEs, intercompany agreements and records of TP adjustments are
properly keptin HK.

> ForHK headquartered groups, whetherit crosses the threshold and becomes liable to file
a CbCR notification. For non-HK headquartered groups, the UPE or surrogate entity of
whichis subjectto CbCR, the HK taxpayer needs to ensure that it files the annual CbCR
notification with the IRD.

- Asamajorfinancialservices hub, the adoption of the AOA will mean that HK branches
must take a prudent approach and have their profit allocation analysis updated and
documented. This also ties in with the recent queries raised by IRD on proper remunera-
tion of HK entities and fund managersin the context of offshore fund structures.

The EU General Court’s judgement in Starbucks' state aid case

Inthe Starbucks case, the European Commission (EC) concluded an APAissued by the Dutch
Tax Authoritiesin 2008, providing a selective advantage to a Dutch entity (SMBV) of the
Starbucks group. According to the EC, the APA resulted in a reduced taxable profit for SMBV
and, assuch, inunlawful state aid, based on article 107 of the Treaty on the functioning of
the European Union (the Treaty).

The EC considered that the TNMM, which was used to determine an arm's-length remunera-
tionfor SMBV, did not provide arm's length pricing and that the CUP method should have
beenused.The ECargues that, due to the incorrect application of the arm’'s length principle
asincludedinthe APA, SMBV's taxable profitis reduced in a way whichis notin line with
standalone companies, the taxable profits of which are determined by transactions con-
cluded on market terms.
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The Netherlands appealed against the EC's conclusion and disputed the finding that the APA
resultedin aselective advantage for SMBV. In addition to challenging the detailed findings
ofthe EC, they also argued that the EC was not entitled to assess the application of the
arm's-length principle to conclude whether state aid had been provided, based on article
107 of the Treaty.

The Court's judgement

On 24 September 2019, the General Court (the Court) concluded that the EC was entitled to
apply the arm's-length principle, asincorporated into the Dutch tax system, as a criterion for
assessing the existence of state aid. The Court furthermore concluded that although the EC
had criticised the transfer pricing methodology used, it had not demonstrated that this had
resultedin aselective advantage for Starbucks. Since the EChas notbeen able to prove the
existence of state aid, the Netherlandsis not obliged to recover EUR 30 millionin unpaid
taxes due to the "benefits” as a result of the issued APA.

The Court stated thatsimply notapplying the most appropriate transfer pricing method
does not necessarily resultin a reduction in taxable profit. Furthermore, the Court argued
thatthe ECwould have had to demonstrate that the methodological errors identified in the
APA meant that areliable approximation of an arm's-length outcome could not be reached
and thattheyresultedinareductioninthe taxable profit.

The EC's conclusion in the Starbucks case was controversial, as some thoughtit had crossed
thelineinto interfering with the application by a Member State of its own tax rules. As the
OECD stated inthe TP Guidelines, “transfer pricing is not an exact science”, so there is no
single correct answer.

Removal and next steps

The Court's judgement s partly good news for corporates as it should give greater certainty
to those that have conducted a propertransfer pricing study and obtained an APA. It con-
firms thatan APA cannot be challenged simply because the EC thinks a different methodolo-
gy should have been used.

Boththe ECand the Netherlands have the opportunity to appeal against the Court's judge-
mentatthe European Court of Justice. Given the response of the Dutch Minister of Finance to
the Court's judgement, it seems unlikely that the Netherlands will take this opportunity. To
date, the EC has notannounced whetherit will submit an appeal against the Court's judge-
ment.

Transfer Pricing in Nigeria - Navigating a Tax Dispute Resolution

Transfer Pricing (TP) is a relatively new conceptin Nigeria, as it was introduced in 2012.TP is
requlated by the Income Tax (Transfer Pricing) Requlations, 2018 (TP Regulations) created
pursuantto the Federal Inland Revenue Service (Establishment) Act, 2007.The 2018 TP
Regulations revoke the TP Regulations of 2012. They incorporate some of the revisions to
the OECD Guidelines as well as provisions contained in the African Tax Administration
Forum's Suggested Approach (ATAFSA) to drafting TP legislation.
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The 2018 TP Requlationsintroduced significant changes thatimpact the conduct of intercom-
pany transactions involving people operating in Nigeria and reduces the TP compliance
burden for certain categories of taxpayer. Some of the changes to the TP Regulationsinclude:
> introduction of significant penalties for non-compliance,

> restriction of tax deductions for IP royalty payments,

> guidelinesforfilingupdated TP returns form,

> threshold for maintaining contemporaneous documentation,

- new Safe Harbourregime,

> specificcriteria for determining the arm’'s-length nature of intra-group transactions,
> rules on commodity transactions,

> inclusion of procedures and documents required for the application of APAs etc.

While the TP Requlations allow the Federal Inland Revenue Service (FIRS) to grant exten-
sionsto filing deadlines under certain conditions, the full penalties will apply if a taxpayer
isunable to meetthe extended timelines.

Dispute Resolution

The FIRS commenced TP audits about three years ago, and they consistently demand TP
documentation and other documents from taxpayers with respect to theirrelated party
transactions. These actions arein line with its powers under the 2018 TP Regulations, No. 10
and FederalInland Revenue Service (Establishment) Act.

TP audits occasionally resultin long drawn-out disputes between taxpayers and the tax
authorities. These disputes could arise from adjustments in taxable profits resulting in
increased tax liabilities; double taxation where adjusted profits have been taxed in other
jurisdictions; differentinterpretation of provisions of the Regulations etc. Potential areas of
dispute between the taxpayer and tax authority are not exhaustive. However, under
Nigerian law a taxpayer has dispute resolution mechanisms available, each with its own
implications. These are:

> Administrative/Internal procedures: The FIRS are allowed to set up a Decision Review
Panelforthe purpose of resolving any disputes or controversies which may arise;

> Litigation: Taxpayers are allowed to seek redressin court where there are disputes
between the taxpayerand tax authority, starting from the tax appeal tribunal up to the
Supreme court;

> MAPs under Double Taxation Treaties (DTTs): MAP is a procedure for resolving disputes
between Treaty Partners/governments of two jurisdictions that are party to a double tax
agreement.The aim of these double tax agreements is to eliminate the occurrence of
double taxation with respect to taxes onincome and on capital, without creating tax
evasion or avoidance in the form of non-taxation and reduced taxation;

> APAs: APAis an agreement between a taxpayer and a tax authority of the State in which
the tax authority determines, in advance, an appropriate set of criteria for the purpose of
determining the taxpayer's transfer prices for a fixed period of time. An APA could be
unilateral (involving a taxpayer and one tax authority, usually the tax authority of the
State in which the taxpayeris resident), bilateral (involving a taxpayer and two tax
authorities) or multilateral (involving more than two tax authorities).
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An APAis not majorly a dispute resolution mechanism, but more of a dispute preventive
measure as parties can agree beforehand on an appropriate set of criteria, which pro-
vides some certainty regarding the tax liability.

Conclusion

The Nigerian tax environmentis evolving rapidly, and the continuous implementation of
taxreformsislaudable, one example of which would be the proposed Finance Bill which
includes changesto 7 existing tax laws in Nigeria. However, the successful and prompt
closure of tax disputes will make dispute resolution more effective. Taxpayers and their
consultants are encouraged to familiarise themselves with existing dispute resolution
mechanismsin all areas of taxation, including TP, as this will minimise the risks of uncertain-
tyand unintended double taxation.

A Paradigm Shiftinthe Approach to Transfer Pricing in Pakistan

Historically, TP rules have not received sufficient attention from the tax authority since the
introduction of the Income Tax Ordinance, 2001 - the “Tax Ordinance”. It was notuntil 2018
thatthe Federal Board of Revenue (FBR) issued notification S.R.0. 144(i)/2018 which
prescribes Pakistan's MF, LF and CbCR requirements. Also, the tax authority was empowered
to examine TP of MNEs on modern lines.

RecentTP Developments
Rules on Documentationand CbCR

FBR hasintroduced rules relating to documentation and CbCR requirements for compliance
with the provisions of domestic law dealing with the transactions between associates. The
OECD's modelrules for TP documentation that provide for a three-tiered approach have
beenimplemented.The thresholds for these requirements are as follows:

> CbCR for MNEs with consolidated revenue of more than EUR 750 million or an equivalent
amountin PKRinthe previous tax reporting year;

> MF preparation for MNEs with a group turnover of more than 100 million PKR;

> LF preparation for related party transactions of more than 50 million PKR.

The CbCR submission is required within twelve months after the last day of the tax reporting
FY of the MNE group. The CbC notification is required to be submitted by the Constituent Entity
(CE) before the deadline for filing tax returns. The scope of the term CE has been enhanced so
thatitalsoincludesthe Permanent Establishmentin Pakistan of the non-resident person.

Failure to furnish CbCR by the due date is subject to a penalty of PKR 2,000 for each default-
ing day (minimum penalty of PKR 25,000). The penalty for not maintaining the MF or LF is 1%
ofthe value of transactions.

TP Enforcements and Audit

Anew Directorate, namely the "Directorate General of International Tax Operations” (DGIT)
has been established with the Finance AmendmentAct, 2019. DGIT will be mainly responsi-
ble for concluding agreements with different jurisdictions for exchanging information.

* 1EURisapproximately 173.45 PKR
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DGIT's most important functionis to conduct taxpayers' transfer pricing audits involved in
cross-border transactions. The selection criteria for transfer pricing audits are designed by
the FBR after analysing the data made available under agreements for exchanging infor-
mation. Aparadigm shiftin FBR's approach regarding TP is evident since, in the past, no
significant TP audits/examinations were carried out. TP audits are separate fromand in
addition to the conventional tax audits. It is expected that the drive to improve TP compli-
ance will gain momentum over the next few years. In this regard, the tax authority has
empowered DGIT officials through a notification of 9 July 2019. Various programmes for
building on officials’ capacity are also being implemented with the cooperation of interna-
tionalinstitutions.

Itis notsurprising that FBR believes TP is the preferred tool of MNEs for shifting profits
outside the country, which has the effect of not only eroding the tax base of the country, but
also liquidating the country's hard-earned foreign exchange. Given the recent paradigm
shiftin TP, and the fact that Pakistan has notyetintroduced APAs, the tax disputesinvolving
transfer pricing adjustments are expected toriseinan unprecedented mannerin future.

Changesin Russian TP legislation effective as of 2020

1. Amendments to the TP control of transactions with intangible assets.
Introduction of new criteria for analysis - DEMPE concept.

The new law provides recommendations for conducting the specialised functional analysis

with respect to transactions with intangible assets. Such an analysis should contain infor-

mation about:

> DEMPE functions and risks (development, enhancement, maintenance, protection and
exploitation of intangibles) and

> Additional comparability criteria forintangibles (e.g. their exclusivity, legal protection
terms, etc.).

These changes correspond to the latest international practice of price controlin transactions
with intangibles, but are quite complex from a methodological point of view because they
will require a more detailed and in-depth functional analysis.

2. Amendments to the profit split method.

Previous rules provided for the fact that the profit split method could be applied, in particu-
larwhen the ownership (usage) of the intangibles has a significant effect on profitability.

The new law proposes thatany control over the use of intangibles should also be taken into
accountwhen deciding on the possibility of applying such a method.

3. Use of stock exchange quotations.

The new legislation brings clarification forthe arm’s-length price range calculation while
using the CUP method (Article 105.9 of the Russian Tax Code - RTC). It is now determined as
therange between the minimum and maximum price of transactions carried outin the
same period under comparable circumstances.
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The aim of these changesis to clarify the procedure for calculating the market price range,
since ithad previously been provided for as “registered by the stock exchange on the date
ofthe transactions”.

4. Amendments to the Tax Code of the Russian Federation (TCRF) containing
new rules on conducting MAPs

MAPs should be understood as the procedure for resolving a person's disputes on taxationin
respect of theirincome, profitand property by applying the provisions of the relevant
double tax treaty (hereinafter - DTT) with the Russian Federation.

Key provisions:
> MAP can beinitiated by the persons mentioned above, as well as by the competent
authorities of a foreign state (party to the DTT).

> The procedure for carrying out the MAP will be determined by the provisions of the
relevant DTT.

- The order and terms of submission of the application, as well as the consideration of such
an application, will be determined by the Ministry of Finance of the Russian Federationin
the by-laws.

> Features of carrying out adjustments by results of the MAP have been established. In
particular, if the taxpayer has the right to a refund/set-off of taxes, such a refund/set-off
should be carried out according to the general rules provided for by the tax code (Article
78 of the RTC).

> The general limitation of the set-off/refund period (three years from the date of pay-
ment) will not apply to cases where the set-off/refund s carried out due to MAP.

Itshould be noted thaton 17 September 2019, the OECD published statistics for MAP by the
competent authorities of different States for 2018. According to the published data, as of
the beginning 0f 2019, 24 mutually agreed procedures had been opened in Russia.

Recent developments in KSA transfer pricing:

Introduction

> 0n 15 February 2019 the Kingdom of Saudi Arabia (KSA), a "G20 member”, issued the final
version of the TP bylaws, whichis broadly in line with the OECD Guidelines. Also, respec-
tive FAQs (in both English and Arabic) were published as additional guidance. Given that
theyearending 31 December2018isthefirstto be covered by the TP bylaws, taxpayers
have started their preparatory phase for complying with TP documentation requirements
assetforthintheintroduced articles of the official TP bylaws.

Latest changes and updates

> The General Authority of Zakat & Tax (GAZT) assigned a corresponding account manager to
each group of taxpayers to which he/she started sending notices via email from the
taxpayer's manager at GAZT. Taxpayers and MNE's operation in the region should there-
fore constantly check the email registered in the GAZT ERAD system in orderto be able to
respond to these requests for further documentation that should be submitted to the tax
authoritiesin 30 days' time (but not before 30 days).
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- Moreover, GAZT updated the taxpayers' services catalogue in order to highlight the
procedure for providing TP documentation, which includes uploading the required
documents through the GAZT portal afterloggingin using the taxpayer's credentials and
granting 30 business days to provide the TP documentation that has been requested.

> Itisunclear at present whether or not the GAZT will grant any additional extension to the
taxpayers to provide such TP documentation. This should become more accurate during
the next TP documentation review.

Common audittriggers from the Disclosure Form

> From our perspective, we believe that key audit “triggers” for GAZT within a specific
disclosure form that may resultin a request from the GAZT for submission of a local file
seemto be as follows:

» Poorly prepared disclosure forms,

> CbCRdisclosure showing low profits and taxesin Saudi Arabia compared to profits and
taxesin otherjurisdictions,

» Lossesreportedinthe disclosure form-asalarge number of MNEs are seeing lossesin
KSA, this can be challenged by the GAZT, assuming that such MNEs may be seeing profits
elsewhere within the same group,

» Related party transactions with foreign entities located in zero/tax haven jurisdictions,
» Affidavits not submitted as part of a TP disclosure form.

Therefore, itis better for taxpayers who still do not apply any TP policy in compliance with
the bylaws and do not maintain inter-company agreements to govern their controlled
transactions, to start preparing such documents, in addition to keeping MF and LFs as proper
TP documentation, which would reduce the risk of a TP assessment.

The Swiss Tax Reform coming into force on 1 January 2020

Switzerland's tax landscape was not a source of much news in the past. However, the Swiss
publicvote confirming the Federal Act on Tax Reform and AHV Financing on 19 May 2019
will now bring about a number ofimportant changes! Changes thatare in particular
interesting in the context of cross-border transactions between related parties.

The implementation of the reform by 1 January 2020 will harmonise Swiss tax laws and
practices with internationally accepted taxation standards and at the same time enable
Switzerland to remain competitive within the increasingly narrow boundaries set for
international tax competition.

Core elements of the reform are:
> The abolition of tax privileges, e.g. the cantonal tax statuses for holding, domicile and
mixed companies and tax regimes for principal companies and financial branches;

> The implementation of new, internationally accepted measures that allow Switzerland
to maintain an attractive corporate taxation system.
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Essential and particularlyimportant elements from a cross-borderviewpoint
Therecognition of hidden reserves (transitional measure)

Hidden reserves that are to be transferred from privileged to ordinary taxation will be taxed
ata correspondingly lower rate (at cantonal and communal level).
Lower taxation is provided for by:

> Therecognition and depreciation over time of hidden reserves and/or goodwill that
have been built up during a privileged taxation scheme on the tax balance sheet (up-
grading current law), and/or by

> Therecognition and separate taxation over time of profit from realising hidden reserves
and/or goodwill at aspecial tax rate (special tax rate solution).

The key element with these measures is the valuation of the hidden reserves and/or
goodwill and its acceptance by the tax authorities as FY2019 comes to an end. Common
past as well as future-oriented valuation methods are generally accepted.

Reduced ordinary corporate income tax rates

The ordinary combined effective corporate income tax rates are generally being reduced by
amajority of cantons. Inthe case of Geneva by more than 10%to 13.99%, in other cases only
by a few percentage points, but nevertheless reaching rates as low as about 12% to 15%.
Internationally assessed and probably just about right for remaining within the expected
band of tax rates, they are still accepted and not likely to be penalised in the future.

Notionalinterest deduction (NID)

Zurich asthe only cantonto do so hasintroduced a notionalinterest deduction (NID), which
provides for animputed interest deduction on equity capital which permanently exceeds
the equity required for business operations.

Measures to support Switzerland as aresearch & development location
Patentboxregime

The patent box allows income from patents and similar rights to be excluded in the tax base
at cantonaland communal level (maximum reduction of 90%), provided there is a relevant
connection to Switzerland and the modified nexus approach is met.

Additional R&D expense deduction

An additional deduction of up to 50% may be applied to expenses relating to R&D activities
carried out in Switzerland.

Further measuresinclude relief on capital taxes applied to equity thatis attributable to
participations, patents and similarrights, inter-company loans as well as a restriction on the
disputed capital contribution principle for listed companies.

Minimum taxationtobe 30%

The maximum tax reduction from the application of all new measures s limited to 70%,
since the minimum taxationis to be 30%!
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Transfer Pricing Regulations in the UAE

Following UAE's commitment as aninclusive framework memberto endorse the minimum
BEPS standards, the UAE Cabinet has issued CbC reporting requlations dated 30 April 2019
effective for financial years beginning on or after 1 January 2019. Prior to these requlations,
large MNE groups with their headquarters in the UAE were filing CbCreports with the
jurisdiction of the Surrogate Parent Entity (SPE) appointed for this purpose. In future, these
groups will need to file their CbC reports with the UAE's Ministry of Finance (MoF). Addition-
ally, UAE-based constituent entities of MNEs with headquarters overseas will have an
additional CbC notification requirementin the UAE by 31 December 2019.

The UAE CbCreporting requirements are in line with the CbC legislations introduced by most
countries and the BEPS report on Action 13. The regulations apply to UAE entities that are
resident for tax purposes and are members of a multinational group having annual consoli-
dated revenues of AED 3.15 billion or more (in line with the OECD prescribed threshold of
EUR 750 million) in the preceding year. The requlations require the following compliances
by qualifying entities resident for tax purposes in the UAE:

> Notification to the MoF regarding the details of the ultimate parent entity/reporting
entity and constituent entitiesin the UAE by the end of the year (31 December 2019 for
theyearended 31 December2019); and

> Filing a CbCreport by the Ultimate Parent Entity/SPE (if the UAE entity is appointed as an
SPE by the group) with the MoF within 12 months from the end of the year (31 December
2020 fortheyearended 31 December 2019).

The online portalforfiling reports and notifications has been under construction since
November2019.The UAE CbC regulations allow for selection of a UAE entity as an SPE for the
group, provided conditions for appointing an SPE are met.

The requlations also provide for administrative penalties in the event of default as follows:

> AED 1,000,000 +AED 10,000" (up to a maximum of AED 250,000) per day for failure to file
a (bCreport/notification on or before the prescribed due date;

-> AED 100,000 for failure to retain the documentation and information required for a
minimum period of five years afterthe reporting date;

-> AED 100,000 for failure to provide information in the event of any inquiries; and

-> AED 50,000 to AED 500,000 for failure to reportinformationin a complete and accurate
manner.

To facilitate the exchange of CbCreports filed in the UAE with other countries, the UAE
signed the CbC Multilateral Competent Authority AgreementinJune 2018 and currently has
active relationships with 49 countries, which increases its attractiveness as a choice for SPE
jurisdiction. Currently, the UAE is a non-reciprocal jurisdiction which means that it will not
bereceiving any CbCreports filed in other countries.

While the UAE does not currently have a corporation tax regime, other than for foreign oil
and gas companies and branches of foreign banks, in the event that the UAE does introduce
corporation tax, one can expect detailed transfer pricing requlations and a reciprocal
exchange of CbCreports to be introduced.

* 1EURisapproximately 4.05 AED
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2020 Tax auditsinVietnam for Foreign Invested Companies
willfocuson TP

TheVietnamese Tax Authorities (TA) are being instructed to increase tax revenue by enforc-
ing greater compliance on the part of taxpayers. For the 2018 Tax Audits, the General
Department of Taxation® instructed the TAs to focus also on implementing a software-based
Risk Analysis System and specifically to target Foreign Invested Companies (FIC). The basic
principles outlined forthe 2018 audits are also to be applied in the following years. For
2019, the Ministry of Finance (MOF)? instructed the TAs to focus additionally on tax evasion
and fraud. For 20203, the MOF instructed TAs to focus on VAT, TP, and to combat smuggling
and trade fraud. In addition, all three requlations are establishing a systematic approach to
tax audits.The intentionisto reduce the importance of the special relationship of the
taxpayerto the local tax officer, which in the past was absolutely crucial.

Until now, TP issues of FICs have not been taken very seriously in many cases. The current
regulation became effective as of 1 May 2017.41tis expected that a lot of work will be
required of the TAs to identify some cases of non-compliance® in the 2020 audits.

The TP documentation must be available by the deadline for the final submission of CIT (the
90™" day of the next financial year). The TP documentation must consist of a LF, MF and CbCR
andshould be prepared inVietnamese. At the request of the TA, those reports must be filed
within 15 working days.

No TP documentation must be prepared by companies that specifically have

> Totalrevenue below 50 billion VND (around USD 2.15 mil) and related party transactions
below 30 Mio VND (around USD 1.29 mil);

> Signed an APA and have submitted the annual reportinsofaras the transactions are
covered by the APA.

> Abusiness with simple functions, with no revenue or expenses from the exploitation or
use of intangibles, with revenue of less than 200 billion VND (around USD 8.59 mil) and
the following pre-loaninterest and pre-CIT net profit on turnover ratios in these sectors:
» Distribution: 5% or more;
» Production: 10% or more;
» Processing: 15% or more.

Itis highly recommended that all FICs should prepare well for a potential tax auditin 2020,
particularly regarding TP requirements. For companies with the calendaryear as their FY,
the TP documentation must be ready before the end of March 2020. It must be submitted to
TAwithin 15 working days atthe TA's request.

The prime target for these audits will be companies with high risk alerts on taxand TP
> notbeing audited foralonger period;

- having a highrevenue;
> making a loss or with unusually low profits;

Official Letter from the General Department of Taxation 5339/TCT-TTr, dated 20 November 2017
Official Letter from the Ministry of Finance 13185/BTC-TTr, dated 26 October 2018
Circular38/2019/TT-BTC, dated 28 June 2019

Decree 20/2017/ND-CP, dated 24 February 2017

Official Letter No. 13288/BTC-TTr dated 4 November 2019
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enjoying tax incentives;

banks and credit institutions;

VAT refund; or
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enterprisesinreal estate, oil & gas, electricity, etc.

enterprises with capital assignment, franchise, and project transfer;
enterprises with new and special business lines;

enterprises thatappearto be usingillegalinvoices.

Production costs and all high-value transactions such as interest, royalties and service fees

of all kinds will be scrutinised in particular.

APA Advance Pricing Agreement

BEPS Base Erosion and Profit
Shifting

CbC Country by Country

CbCR Country by Country Reporting

d)) Corporate Income Tax

cup Comparable Uncontrolled
Price (Method)

EU European Union

FY Fiscal Year

IP Intellectual Property

LF Local File

MAP Mutual Agreement Procedure

MF Masterfile

Austria

Martin Hummer
martin.hummer@icon.at

Florian Hintz
florian.hintz@icon.at

T+43(0) 732 69412-4317

ICON Wirtschaftstreuhand GmbH
StahlstraRe 14/4

4020 Linz

www.icon.at

MNE Multinational Enterprise

0ECD Organization of Economic
Cooperation and Develop-
ment

OECD Guide- OECD Transfer Pricing

lines Guidelines for Multinational
Enterprises and Tax
Administrations

OECD MTC ModelTax Convention on
Income and on Capital

PE Permanent Establishment

TNMM Transactional Net Margin
Method

TP Transfer Pricing

VAT Value Added Tax
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China

Maggie Han
maggie.han@wts.cn

Shelly Meng
shelly.meng@wts.cn
T+86(21) 5047 8665

WTS China Co., Ltd.

Unit 031, 29F, Hang Seng Bank Tower
No0.1000 Lujiazui Ring Road,
Pudong New Area

200120, Shanghai
www.wis.cn
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Hong Kong

Sam Sim

sam.sim@taxiseasia.com

James Yeo
james.yeo@taxiseasia.com
T+63047972

Taxise Asia Consulting Pte Ltd

AXA Tower, #36-03, 8 Shenton Way
068811, Singapore
www.taxiseasia.com

Netherlands

Eli van Exel
eve@atlas.tax
T+31615331923
Atlas fiscalisten NV
Weteringsschans 24
1017 SG
www.atlas.tax/en

Nigeria

Kelechi Ugbeva
kelechi@blackwoodstone.com
T08020561864

Blackwood and Stone LP

No 22A, Rasheed Alaba Williams Street,
Lekki 1, Lekki

01, Lagos

www.blackwoodstone.com

Pakistan

Laeeq Siddique

laeeqs@enfoque.com.pk
T+92(0)518351551,+92 (0) 51 230 5388
Enfoque Consulting (Private) Limited

144, 1st Floor,

Street No.82, Sector E-11 / 2 FECHS
Islamabad 44000

www.enfoque.com.pk

Russia

Maxim Strazh
mstrazh@althausgroup.ru
T+7(903) 140-10-20

ALTHAUS Group

Business Center «Portplaza»
Proektiruemyi proezd N° 4062 6 bld2
115432 Moscow
https://althausgroup.ru/en
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Kingdom of Saudi Arabia

Husam Sadagah
husam@sadagahcpa.com

T+96612 606 0183

Sadagah Certified Public Accountants &
Consultants

King's Road Tower, 8th floor, Office # 806
Alshatea District

King Abdulaziz Road

P.0.Box 7985, Jeddah 21472
www.sadagahcpa.com

Switzerland

Markus Wyss
mwyss@vtc-services.ch
T+41432682012

VTC Services
Farberstrasse 6

8008 Zurich
www.vtc-services.ch

United Arab Emirates

Nilesh Ashar
nilesh.ashar@dhruvaadvisors.com
Vartika Jain
vartika.jain@dhruvaadvisors.com
T+971 42408477

WTS Dhruva Consultants

U-Bora Tower 2, 11th Floor, Office 1101,
Business Bay

Al Abraj Street

P.0.127165, Dubai
www.wts-dhruva.com

Vietnam

Nguyen Thi Thu Thuy
nguyen.thi.thu.thuy@wtsvietnam.com
T+842873025772

WTS Tax Vietnam Co., Ltd.

12th Floor TMS Building

172 Hai BaTrung

70000 Ho Chi Minh City
www.wisvietnam.com



wtsglobal

#2.2019
WTS Transfer Pricing

About WTS Global

With a representation in over 100 countries, WTS Global is one of the leading global tax
practices offering the full range of tax services without the constraints of a global audit firm.
WTS Global deliberately refrains from conducting annual auditsin order to avoid any
conflicts of interest and to be the long-term trusted advisor forits international clients.
Clients of WTS Global include multinational companies, international mid-size companies
aswell as private clients and family offices.

The exclusive member firms of WTS Global are carefully selected through stringent quality
reviews. They are typically strong local players in theirhome market being united by the
ambition of building the tax firm of the future. WTS Global effectively combines senior tax
expertise from different cultures and backgrounds be itin-house, advisory, regulatory or
digital.

Formore information please visit wts.com

Imprint

WTS Global

P.0.Box 19201 | 3001 BE Rotterdam
Netherlands
T+31(10)2179171|F+31(10)2179170
wts.com | info@wts.de

The above information is intended to provide general guidance with respect to the subject matter. This general guidance
should not be relied on as a basis for undertaking any transaction or business decision, but rather the advice of a qualified
tax consultant should be obtained based on a taxpayer's individual circumstances. Although our articles are carefully
reviewed, we accept no responsibility in the event of any inaccuracy or omission. For furtherinformation please refer to
the authors.
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