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WTS Global files a complaint with the European
Commission against the Italian Supreme Court’s
case law on the Parent-Subsidiary Directive
In two recent cases the Italian Supreme Court denied the application of the Parent-Subsidiary
Directive on the reasoning that the dividend paid by an Italian subsidiary to its foreign EU
parent was not subject to effective taxation in the hands of the receiving parent company.
Several professionals from WTS Global European Tax Law Center have submitted a complaint
against these decisions with the European Commission arguing that this case law of the Italian
Supreme Court is alarming and in breach of EU law.
the dividends were not effectively taxed in
Luxembourg. On this basis the Italian Supreme
Court ruled that the subject-to-tax requirement was
not met and denied the application of the ParentSubsidiary Directive.

The Parent-Subsidiary Directive aims to
encourage the grouping of companies located in
different EU member states through the elimination
of economic (and juridical) double taxation. To this
end, the Parent-Subsidiary Directive provides for a
withholding tax exemption on dividends in the EU
member state of the distributing company and the
exemption from taxation – or an 'indirect' tax credit
– on such dividends in the hands of the parent
company. In order to benefit from the ParentSubsidiary Directive, certain requirements must be
fulfilled.
The two decisions of the Italian Supreme Court,
issued on 13 December 2018 and 10 October 2019,
dealt with the subject-to-tax requirement. This
requirement has traditionally been interpreted as
the necessity for the parent company as a whole to
be subject to corporate tax.
In the two cases, an Italian subsidiary paid
dividends to its Luxembourg parent company,
which benefitted from the application of the
domestic participation exemption regime. Hence,
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The underlying reasoning of the Italian Supreme
Court in these cases seems logical and simple: the
dividend withholding tax exemption aims to
eliminate double taxation of dividends, and if the
dividend is not subject to effective taxation in the
hands of the parent company, there is no double
taxation to eliminate.
However, this reasoning is not in line with the
wording of the Parent-Subsidiary Directive, nor is it
in line with the purpose and intention of such
Directive. The Italian Supreme Court mistakenly
interprets the subject-to-tax requirement as
referring to the dividends received by the parent
company and not as simply requiring the parent
itself to be a taxable entity, albeit being exempt on
the dividends received.
Therefore, subjecting the application of the
withholding tax exemption to the condition that
the dividend is effectively taxed in the state of
residence of the parent company – as required by
the Italian Supreme Court in these decisions – is
inconsistent with the wording and objectives of the
Directive, to the extent that economic double
taxation on profits generated by the Italian
subsidiary would not be eliminated. For these
reasons, the European Tax Law Centre of WTS Global
has submitted a complaint with the European
Commission against these decisions. Under the
standard procedure, within the following 12
months, the European Commission will assess the
complaints and decide whether to initiate a formal
infringement procedure against Italy.
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With representation in over 100 countries, WTS Global
has already grown to a leadership position as a global
tax practice offering the full range of tax services and
aspires to become the preeminent non-audit tax
practice worldwide. WTS Global deliberately refrains
from conducting annual audits in order to avoid any
conflicts of interest and to be the long-term trusted
advisor for its international clients. Clients of WTS Global
include multinational companies, international mid-size
companies as well as private clients and family offices.
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The member firms of WTS Global are carefully
selected through stringent quality reviews. They are
strong local players in their home market who are
united by the ambition of building a truly global
practice that develops the tax leaders of the future and
anticipates the new digital tax world.
WTS Global effectively combines senior tax expertise
from different cultures and backgrounds and offers
world-class skills in advisory, in-house, regulatory
and digital, coupled with the ability to think like
experienced business people in a constantly
changing world.
For more information please see: wts.com

About the "ETLC"
The WTS Global European Tax Law Center
(“ETLC”) consists of dedicated tax experts
from WTS Global specializing on recent
news, developments and court decisions at
EU level.
The ETLC newsflash will bundle the most
relevant information and provide first hand
analysis by tax experts from WTS Global.
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The above information is intended to provide general guidance with
respect to the subject matter. This general guidance should not be
relied on as a basis for undertaking any transaction or business
decision, but rather the advice of a qualified tax consultant should be
obtained based on a taxpayer’s individual circumstances. Although our
articles are carefully reviewed, we accept no responsibility in the event
of any inaccuracy or omission. For further information please refer to the
authors.

